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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 113, 151, and 178 
(T.D. 99-67) 
RIN 1515-AB60 


ACCREDITATION OF COMMERCIAL TESTING 
LABORATORIES; APPROVAL OF COMMERCIAL GAUGERS 


AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations relating 
to the commercial testing and gauging of imported merchandise, pur- 
suant to Customs modernization provisions of the North American 
Free Trade Agreement Implementation Act. The regulations revise the 
general procedures for the accreditation/reaccreditation of commercial 
laboratories, the approval/reapproval of commercial gaugers, and the 
suspension and revocation of such accreditations/approvals. Further, 
the regulations provide that Customs will charge such laboratories/ 
gaugers to accredit/approve and periodically reaccredit/reapprove 
their commercial services pursuant to a reimbursable fee schedule, and 
make provision for the imposition of monetary penalties for failure to 
adhere to any of the provisions applicable to the examination, sam- 
pling, and testing, or gauging of imported merchandise. 


EFFECTIVE DATE: October 7, 1999. 


FOR FURTHER INFORMATION CONTACT: Ira Reese, Laboratories 
& Scientific Services, (202) 927-1060; or Marcelino Borges, Laborato- 
ries & Scientific Services, (202) 927-1137. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, the United States enacted the North American 
Free Trade Agreement Implementation Act (the Act), Pub.L. 103-182, 


107 Stat. 2057. Title VI of the Act contains provisions pertaining to 
Customs Modernization (107 Stat. 2170); section 613 of Subtitle A to 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 37, SEPTEMBER 15, 1999 


Title VI amends section 499 of the Tariff Act of 1930 (19 U.S.C. 1499), 
which provides Customs with the authority to conduct examinations 
and detain imported merchandise. 


The Commercial Laboratory/Gauger Testing provisions of section 613 

The provisions of section 613, among other things, codified Customs 
regulations and administrative guidelines concerning the use of com- 
mercial laboratories and gaugers by adding a new paragraph (b) to sec- 
tion 499 (19 U.S.C. 1499(b)). Regarding the accreditation/approval 
aspects of commercial laboratories/gaugers, the provisions of new para- 
graph (b) authorize Customs to: 


(1) set procedures for the accreditation of commercial laborato- 
ries in the United States, which may be used to perform tests relat- 
ing to the admissibility, quantity, composition, or characteristics of 
imported merchandise, and the approval of commercial gaugers in 
the United States, which may be used to perform tests to establish 
the quantities of imported merchandise; 

(2) impose reasonable charges for such accreditations/approvals 
and periodic reaccreditations/ reapprovals; and 

(3) establish the conditions regarding the suspension and revo- 
cation of such accreditations and approvals, which may include the 
imposition of monetary penalties not to exceed $100,000, in addi- 
tion to penalties for any loss of revenue, in appropriate cases. 


Regarding the testing/gauging aspects of commercial laboratories/ 
gaugers, new paragraph (b) further provides that: 


(1) in the absence of Customs testing, Customs will accept analy- 
sis and quantity results from Customs-accredited laboratories and 
Customs-approved gaugers; however, this circumstance does not 
limit or otherwise preclude Customs or any other Federal agency 
from independently testing, analyzing, or quantifying any sample 
or merchandise; 

(2) testing procedures and methodologies will be made available 
upon request to any person, except when they are proprietary to 
the holder of a copyright or patent or developed by Customs for en- 
forcement purposes; information resulting from any Customs test- 
ing will be made available to the importer of record and any agents 
thereof, except when the information meets the above specified ex- 
clusions from disclosure; and 

(3) laboratories/gaugers may seek judicial review of any final 
Customs decision that adversely affects their accreditation/ap- 
proval, z.e., denial, suspension, or revocation, or that imposes a 
monetary penalty, by commencing an action within 60 days of such 
decision in the Court of International Trade. 


New paragraph (b) (set forth as a note to 19 U.S.C. 1499) also provides 
that commercial laboratories/gaugers that had already been accredited/ 
approved by Customs may continue the accredited/approved activities 
without having to seek accreditation/approval under the new statute 


but that such facilities are subject to the new statutory and regulatory 
requirements for reaccreditation/reapproval. 
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On June 9, 1998, Customs published a Notice of Proposed Rulemak- 
ing (NPRM) in the Federal Register (63 FR 31385) that proposed to 
amend the Customs Regulations relating to the commercial testing and 
gauging of imported merchandise, pursuant to Customs modernization 
provisions of the North American Free Trade Agreement Implementa- 
tion Act (19 U.S.C. 1499(b)), and solicited comments in these matters. 
The comment period closed August 10, 1998; seven comments were re- 
ceived. The comments and Customs responses are set forth below. 


ANALYSIS OF COMMENTS 
Expansion of Program 
Comment: 


Three commenters recommended against the expansion of the cur- 
rent program. 


Customs Response: 


Prior to enactment of the Act, Customs regulations and administra- 
tive guidelines concerning the use of commercial laboratories and gaug- 
ers only allowed for the accreditation of commercial laboratories and 
the approval of commercial gaugers to perform selected tests on certain 
imported merchandise. The provisions of the Act authorizing the estab- 
lishment of regulations pertaining to testing laboratories (19 U.S.C. 
1499(b)) provide that accredited private laboratories may be used to 


perform tests “that would otherwise be performed by Customs labora- 
tories.” Clearly, by this language Congress intended that the Customs 
laboratory accreditation program be extended to include the testing of 
many more products. 


Accordingly, no change to the scope of the regulatory amendments 
will be made based on these comments. 


Lack of Third-Party Accreditation/Approval Entities 
Comment: 


Two commenters, both independent accreditation bodies and ac- 
knowledging Congress’ intention in the Act to expand the existing com- 
mercial laboratory accreditation program, suggested that Customs 
could benefit from making use of existing accreditation programs and 
urged Customs to reconsider expansion of its program to rely on such 
programs. The commenters suggested that Customs shift from an “ad- 
ministration” role to an “oversight” role. 


Customs Response: 


Customs is not against third-party accreditation. However, Customs 
believes it is best positioned to do the accrediting of laboratories in the 
expanded program. Although Customs may consider third-party ac- 
creditation in the future, we note that our current decision not to use a 
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third-body accreditation organization is predicated on several factors 
including the following: 
A. As a public organization, Customs can keep the program costs 


to a minimum while meeting all of our technical and law enforce- 
ment needs; 


B. Customs has 20+ years experience in successfully running 
these types of programs; and 
C. Customs interests and determinations go beyond those of oth- 
er accrediting bodies, to include: 
1. The financial independence of the laboratory/gauger; 
2. Background investigations of the applicant; 
3. Ability to do the extremely broad range of testing required 
by Customs; and 
4. Ability to assist gaugers and laboratories using the In- 
formed Compliance process. 

To transfer these interests and concerns to a third body would re- 
quire time and coordination with a third body organization that could 
be better used by Customs in the actual accreditation/approval process. 

Accordingly, no change to the regulatory amendments will be made 
based on these comments. 

Methodology 


Comment: 


One commenter expressed concern about Customs specifying which 
testing methods a laboratory can use and recommends industry input 
prior to the establishment of such testing requirements. 


Customs Response: 


Although Customs has already approved certain testing methods and 
designated them for use in Commodity Group Brochures and the U.S. 
Customs Laboratory Methods Manual, if a laboratory seeking accredi- 
tation/reaccreditation believes that other testing methods are more ap- 
propriate than those testing methods designated by Customs, then, 
under the provisions of § 151.12(e), the laboratory can submit to the 
Executive Director with its application the testing method(s) it believes 
is more appropriate. Such alternative methods will be considered and 
approved on a case-by-case basis. (Note that this same latitude in desig- 
nating approved measurement procedures is afforded gaugers in 
§ 151.13(c).) 

Since, as proposed, the regulations provide that commercial labora- 
tories may seek approval of testing methods that they believe are ap- 
propriate, no change to the regulatory amendments will be made based 
on this comment. However, because the proposed laboratory regula- 
tions (the gauger regulations are not affected, see discussion below) 
did not reference the U.S. Customs Laboratory Methods Manual as a 
source containing testing methods approved by Customs, proposed 
§ 151.12(a) is revised to include this reference as a source of appropriate 


testing methods and to note its availability on the Internet at Customs 
Web Site, discussed below. 
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Burden of Five (5)-Day Notification in General; Notification of 
Equipment, etc. Changes in Particular 
Comment: 


One commenter felt that the five (5)-day notification requirement 
pertaining to changes in legal name, address, etc., was burdensome, es- 
pecially for such items as staffing, equipment, instruments, and sug- 
gested that Customs institute a semi-annual notification requirement. 
Customs Response: 

Customs agrees that there is no need to require the reporting of 
“managerial or professional or executive staff” and “facilities, instru- 
ments, or equipment, etc.” and is removing that requirement by revis- 
ing the provisions of proposed § 151.12(c)(6) (and the parallel provision 
for gaugers at §151.13(b)(6)). However, Customs will retain the five 
(5)-day notification requirement pertaining to changes in legal name, 
address, etc., as these items are substantive changes that affect the ac- 
creditation/approval of the facility and Customs must be able to main- 
tain accurate records. 

Proficiency Training 


Comment: 


One commenter, while supporting the need for proficiency testing, 
questioned the need for Customs to develop its own program. This com- 
menter opined that industrial programs, such as the American Society 
for Testing and Materials (ASTM) Laboratory Cross Check Program, 


are already available, of proven effect and efficiency, and should be al- 
lowed to suffice. 


Customs Response: 


Customs agrees with this observation and has revised the provisions 
of proposed § 151.12(f)(3)(ii) and (iii) (and the applicable provision for 
gaugers at §151.13(d)(3)(i)) to modify the requirement that proficiency 
testing through check samples “will” be required to read “may” be re- 
quired. This change will permit accredited/approved laboratories/ 
gaugers to participate in proficiency test programs developed by 
recognized industrial organizations. A facility’s level of proficiency, as 
determined by such programs, can then be considered by Customs 
when Customs evaluates the facility for purposes of reaccreditation/ 
reapproval. However, this change will not preclude Customs from de- 
veloping its own check program if Customs determines that such a 
program is necessary. 


Excessive Fee Structure; Organizations with Multiple Locations 
Comment: 


Three commenters expressed concern about the fees associated with 
the accreditation process for laboratories. Two of these commenters 
stated that variable costs appeared to be high, especially for back- 
ground investigations, and one of these commenters inquired how large 
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commercial laboratory organizations with multiple locations would be 
handled. 


Customs Response: 

Regarding the fee structure, the provisions of the Act were promul- 
gated at the request of industry with the understanding that Customs 
would be given the authority to recover non-personnel costs. The costs 
contained in these regulations are consistent with that authority and 
are Customs best estimates of expenses. These program costs will be re- 
evaluated periodically to see if the assumptions upon which they are 
based are correct. 

Customs has reviewed the fee structure of third-party accreditation 
bodies, as well as those of other federal and state agencies that have the 
authority to charge fees, and found that the fees proposed are signifi- 
cantly lower than third-party accreditations and lower than most pub- 
lic-sector run programs. Customs identified certain indeterminate 
costs as variable costs in an effort to keep these costs as low as possible 
to the laboratory/gauger. 

Regarding organizations with multiple locations, each site within an 
organization can separately apply for accreditation/approval or all sites 
within an organization can be designated in a single application. The 
choice will be with the applicant; however, all applicable variable (for 
technical inspections) and fixed (for administration) costs associated 
with processing the application submitted will be assessed for each site 
designated for accreditation/approval. As stated in the Background 
portion of the NPRM concerning “variable costs,” Customs will en- 


deavor to bundle these costs, which include background investigations, 
so that where these costs apply to more than one site, the costs will be 
fairly apportioned between applicants. 

Accordingly, no change to the fee structure in the regulations will be 
made based on these comments. 


Fee Structure Unfair to Small Entities 
Comment: 


Three commenters objected to the fairness of the proposed fee struc- 
ture as it will impact on very small laboratories and gaugers. These 
commenters argue that such gauger/laboratory facilities currently in 
the program should be exempt from any reapproval/reaccreditation 
fees because they will not sce any benefit from the expansion. Further, 
these commenters argue that in order for an existing facility to “ex- 
pand” its services, it will have to acquire expertise and equipment, both 
of which are expensive. These commenters conclude by stating that if 
Customs wants to recapture the expenses of an expanded program it 
should do so by charging those facilities that will benefit, and not those 
already in the program. 

Customs Response: 


Customs is concerned about being fair to all parties in interest. How- 
ever, paragraph (b) of section 613 of the Act mandates that while those 
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laboratories/gaugers that were accredited/approved prior to December 
8, 1993, need not reapply for initial accreditation/approval, such facili- 
ties will be subject to reaccreditation/reapproval under the applicable 
statute and implementing regulations. Accordingly, these grandfath- 
ered laboratory and gauger facilities are required to pay the fees that 
are associated with reaccreditation/reapproval. 

Customs believes that the expansion of this program provides an op- 
portunity for any laboratory to participate in the laboratory program 
on a level playing field. Any company will have the opportunity to look 
at their position and make a decision as to the degree to which it will 
participate in the laboratory program. Accordingly, Customs has struc- 
tured the cost system to be commensurate with the level of laboratory 
participation in the program. The costs are being fairly leveled against 
all parties and will be reviewed annually to ensure that all costs are rea- 
sonable to the success of the program. 

Accordingly, no change to the fee structure in the regulations will be 
made based on these comments. 


Sample Retention Policy 


Comment: 


One commenter stated that the one year sample retention period was 
too restrictive, and pointed out that special consideration should be 
made where the sample is perishable or hazardous. This commenter 
noted that typical storage retention periods in the inspection industry 
are from 45-90 days. 


Customs Response: 


Regarding the one-year sample-retention period for non-perishable 
samples and remnants, Customs agrees that in the main this require- 
ment may work a hardship on laboratories. Accordingly, Customs is 
lessening the retention period for non-perishable items to four months, 
unless the samples are the subject of litigation. Recently, Customs has 
authorized its own laboratories to shorten their sample-retention peri- 
od from one year to four months, and believes that this same retention 
period could be allowed for commercial laboratories performing Cus- 
toms testing services. 

Regarding the subject of perishable samples, both in the Background 
portion and the proposed Amendments to the Regulations portion of the 
NPRM (at § 151.12(j)(1)) it was stated that perishable samples and 
sample remnants could be disposed of more expeditiously, if done in ac- 
cordance with acceptable laboratory procedures. With regard to haz- 
ardous materials, such samples are not considered comparable to 
perishable samples, and laboratories accredited to test such materials 
should know how to safely handle and store or dispose of these materi- 
als. 

Accordingly, to make more clear that there is both a perishable goods 
and a non-perishable goods retention period, the provisions of proposed 
§ 151.12(j)(1) are revised to separate the early disposal of perishable 
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samples provision from the non-perishable samples provision. Further, 
the retention period for non-perishable goods is lessened from one year 
to four months, unless the merchandise sampled is the subject of litiga- 
tion, in which case the laboratory will retain that sample merchandise 
until instructed by Customs that it can dispose of it. 


Status of an Analysis Report Where Customs also Analyzes the Sample 
Comment: 


One commenter questioned why an importer would use a commercial 
laboratory if Customs could also analyze shipments and simply ignore 
an accredited laboratory’s report. 


Customs Response: 


The Act provides that the establishment of a program for the accred- 
iting/approving of commercial facilities to perform any of the functions 
currently performed by Customs facilities does not limit in any way or 
preclude Customs from independently testing or analyzing any sample 
or merchandise and basing administrative action upon Customs fin- 
dings. For this reason, no change will be made to the regulations on this 
subject. However, Customs would like to make all concerned aware that 
Customs does not simply ignore the report of an accredited lab or an ap- 
proved gauger in any situation. Where there is a contradiction between 
reports, Customs will review the situation in detail and if the report 
from the accredited lab or an approved gauger is found to be more accu- 
rate or controlling in the situation at hand, the Executive Director or 


his designee will authorize the use of the accredited lab or approved 
gauger report in lieu of Customs report. 


Disclosure of Testing Procedures and Methods 
Comment: 


One commenter stated that Customs should make the following two 
points clear concerning the disclosure/availability of testing proce- 
dures and methods: 


(1) that the amount of laboratory analysis methods that cannot 
be released because of copyright/patent or law enforcement rea- 
sons is a very tiny fraction of Customs methods, and that all other 
methods, including methods to ascertain compliance with other 


agency requirements, etc., are available to the public at no charge; 
and 


(2) that copies of U.S. Customs lab reports and worksheets are 
not subject to the Freedom of Information Act (FOIA), and that 


such lab reports are available free of charge and the associated 
worksheets are available for a flat fee of $10. 


Customs Response: 
Regarding the commenter’s first contention concerning the disclo- 
sure/availability of laboratory analysis methods, Customs generally 


agrees. Customs reiterates, however, that there are some laboratory 
analysis methods that are confidential because of enforcement con- 
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cerns or because the methods are patented or copyrighted. Regarding 
the public availability of laboratory analysis methods at no charge, the 
commenter is correct. As indicated in the NPRM and previously in this 
document, a listing of the methods in the U.S. Customs Laboratory 
Methods Manual is available at the Customs Web Site on the Internet 
(www.customs.gov) and a description of those methods, i.e., those pre- 
pared by public sources such as Customs Laboratory personnel, will 
also be available at the Customs Web Site. But Customs points out that 
other methods that have been developed by private commercial organi- 
zations are not available from Customs. These other methods should be 
obtained directly from these commercial organizations. 

Regarding the commenter’s second contention concerning the free 
availability of U.S. Customs lab reports without resort to FOIA and the 
availability of associated worksheets for a flat fee without resort to the 
FOIA, Customs does release, free of charge, to the importer of record 
and their agents, including the customs broker, laboratory reports that 
do not include proprietary information or are not related to an inves- 
tigation. While a FOIA request is not necessary, Customs still requires a 
written request from the importer of record or agent. When the re- 
quested Customs laboratory report is released, it does not include the 
report’s associated worksheets or other supporting data. 

Customs laboratory worksheets, including associated spectra, chro- 
matograms, etc., if not containing proprietary or investigation-related 
information are also released by Customs upon written request by the 
importer of record and their agents, including the customs broker. 
However, Customs does assess a charge for this information based on 
the FOIA guidelines for the costs associated with searching and photo- 
copying the requested materials. This material will not be released 
prior to the payment of all applicable fees. 

No regulatory changes will be made based on these comments. 


Subcontracting to another Customs-Accredited/Approved Site 
Comment: 


Two commenters could not see the reason why one Customs-ap- 
proved laboratory should not be able to subcontract to another Cus- 
toms-approved laboratory. In this regard, one of these commenters 
inquired as what constituted subcontracting between companies 
owned or managed by the same parent organization (an issue visited 
briefly above under organizations with multiple locations). 


Customs Response: 

Reconsidering this issue and reviewing the position contained in 
ASTM E548: Standard Guide for General Criteria Used for Evaluating 
Laboratory Competence (and Guide 25 of the International Organiza- 
tion for Standardization entitled General Requirements for the Compe- 
tence of Calibration and Test Laboratories, a parallel publication; see 
discussion below), Customs agrees that subcontracting between Cus- 
toms accredited/approved facilities should be allowed. Accordingly, the 
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provisions of § 151.12(j)(5) (and the applicable gauger provisions at 
§151.13(h)(4)) are revised to allow for subcontracting between Cus- 
toms-accredited/approved facilities. 

Limiting Gaugers Activities to Petroleum Products 

Comment: 


One commenter inquired if the provisions of § 151.13(a) which state 
that commercial gaugers deal mainly with petroleum was meant to lim- 
it commercial gauger activities to just petroleum products. 

Customs Response: 

No, this is not the case. Because gauging activities in general do in- 
clude the measurement of animal and vegetable oils, as well as petro- 
leum and petroleum products and bulk chemicals, proposed § 151.13(a) 
is revised to include these endeavors as well. Customs would like to clar- 
ify that through the application process, a gauger can list any area of 
gauging where a commercial activity may be feasible. Further, already 
approved gaugers can request expanded gauging opportunities at no 
additional cost to their reapproval. 

Gauging Procedures 
Comment: 


One commenter inquired when the Customs Commodity Group bro- 
chure dealing with gauging and measurement procedures would be 
published, so that he could review it. 

Customs Response: 

The proposed regulatory text of § 151.13(c) providing for this was an 
error, as the definition of Commodity Group Brochure (provided at 
§ 151.12(a)) clearly limits these booklets to laboratory testing proce- 
dures; Customs does not intend to prepare such a brochure for gauging 
activities. Accordingly, the regulatory text of proposed § 151.13(c) is re- 
vised to provide that approved gaugers must comply with appropriate 
procedures published by such organizations as the ASTM and the 
American Petroleum Institute (API), and other procedures approved in 
writing by the Executive Director. 


Gauger Equipment Requirements in Closed-System Measurements 
Comment: 


One commenter expressed industry concern about the equipment re- 
quirements contained at proposed § 151.13(d)(3)(ii)(A), which require 
that gaugers have all of the equipment and instruments needed to con- 
duct approved services, as it relates to closed system measurement 
equipment. The commenter states that, unlike other aspects of the in- 
dustry, there is no standardization of this equipment, even among dif- 
ferent models made by the same manufacturer. The concern stems from 
the fact that many closed petroleum systems have unique piping and fit- 
tings that preclude a gauger from having all of the needed connectors to 
hook up a measurement system. The commenter feels that Customs 
should specify either minimum required equipment or fittings. 
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Customs Response: 


It is noted that the proposed regulations in this area are not different 
from the existing regulations under which the industry is currently op- 
erating, and no radical change is anticipated. Enumeration of mini- 
mum required equipment or fittings is not necessary because Customs 
allows this industry to establish its own requirements (this is another 
reason why there is no Commodity Group Brochure for gauging). Fur- 
ther, it should be noted that Customs works very positively with this in- 
dustry, on a case-by-case basis, to permit the use of refinery or facility 
connectors when they are unique and unavailable to the general gauger 
industry. But where the situation becomes a routine responsibility of a 
gauger, Customs expects the gauger to own and calibrate all of the con- 
nectors and equipment that are added to a system in order to make the 
appropriate measurements. 

Accordingly, no change to the regulations will be made based on this 
comment. 


Notice of Proposed Assessment of Penalties 
Comment: 


One commenter expressed concern that there was no notice or due 
process protection before the imposition of penalties, and argued that 
specific guidelines should be established so that variations in inter- 
pretation of these regulatory provisions at different ports could be 
avoided. 

Customs Response: 


Regarding the due process rights of accredited laboratories/approved 
gaugers where penalties may be assessed, Customs agrees that advance 
notice (30 calendar days) of impending penalties should be clearly pro- 
vided for in the regulations. Accordingly, the provisions of proposed 
§§ 151.12(k)(1) and (2) and 151.13(i)(1) and (2) are revised to clarify 
when notices of proposed penalties are issued and when final notices of 
penalties are issued. 

Regarding the uniformity of the program, the fact that all decisions 
or orders imposing monetary penalties will be made by the Executive 
Director, Laboratories & Scientific Services, should ensure that the pro- 
gram will be administered in a uniform manner throughout the coun- 
try. Further, Customs believes the appeal procedure provided for in the 
regulations enables affected laboratories/gaugers to challenge any deci- 
sion of the Executive Director the facility believes to be unfair. The ex- 
panded program is designed to provide optimum uniformity with 
checks and balances at all decision points in order to protect the inter- 
ests of the laboratory/gauger. 


Penalties, Loss of Revenue, and Liquidated Damages 
Comment: 


One commenter argued that Customs-accredited laboratories should 
not be subject to penalties, the recovery of “lost” revenue, and liqui- 
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dated damages under the lab’s bond, as the bond is a performance bond, 
not a revenue bond. 


Customs Response: 


This comment concerns the provisions of § 151.12(k)(1)(iii), entitled 
“Assessment of monetary penalties.” Customs believes that, perhaps, it 
did not clearly communicate that there is a distinction between the ba- 
sis for monetary penalties and the basis for liquidated damages. There 
is a statutory basis for liability for monetary penalties and any loss of 
revenue in cases of intentional falsification of data in collusion with the 
importer (19 U.S.C. 1499(b)(1)(B)(i)) and there is a contractual basis 
for liability under the provisions of the Customs bond for liquidated 
damages. Customs is revising the third sentences of proposed 
§ 151.12(k)(1)(iii) for laboratories and § 151.13(i)(1)(iii) for gaugers to 
distinguish between penalties/loss of revenue and liquidated damages. 


The terms “current approval” and “future regulation” 
Comment: 


One commenter requested clarification of the difference between 
“current approval” and “future regulation” regarding reimbursable 
fees for accreditation/approval and periodic reaccreditation/reappro- 
val. 


Customs Response: 


The thrust of this comment is not clear; however, Customs will at- 
tempt to respond, based on the assumption that the comment pertains 
to already accredited/approved laboratories/gaugers. Both in the Back- 
ground portion and the proposed Amendments to the Regulations por- 
tion of the Notice of Proposed Rulemaking at § 151.12(j)(1) it was stated 
that laboratories accredited and gaugers approved under Customs reg- 
ulations prior to December 8, 1993 (the effective date of the Act) will not 
be required to pay applicable reaccreditation/reapproval fees until after 
the third year following the date these regulations become final. Thus, 
the new fees provided for in these regulations are not applicable to 
grandfathered laboratories/gaugers until their next scheduled inspec- 
tion, based on their existing triennial inspection date. 

To make this point as clear as possible, the provisions of proposed 
§ 151.12(i) (and the parallel provision for gaugers at § 151.13(g)) are re- 
vised to state that accredited/approved facilities will have their status 
reevaluated on their next triennial inspection date which is no earlier 
than three years after the effective date of this regulation. 


Small Business Administration 
Comment: 


One commenter stated that there are many small businesses that will 
be impacted by the regulations and inquired if the Small Business Ad- 
ministration was notified of the proposed regulations. 
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Customs Response: 


Because Customs expects the number of accredited laboratories and 
approved gaugers to be small, Customs has certified that, if adopted, 
these regulations will not have a significant adverse economic impact 
on a substantial number of small entities. A statement to this effect was 
published in the NPRM. Customs has not received any information 
during the comment period that would indicate any significant eco- 
nomic impact. 


Movement of Goods in International Commerce 
Comment: 


One commenter stated that the proposal failed to address that inter- 
national business is done these days by the importers receiving “con- 
firmation” and/or “production” samples of products before the 
shipments of the product are sent so that the importer is assured that 
what is being made and shipped is what was ordered per specifications. 
The apparent thrust of the comment goes to whether Customs labs will 
examine these “confirmation” or “production” samples rather than 
samples taken from part of the merchandise actually being imported. 


Customs Response: 


As was stated in the Background portion of the NPRM, importers 
that choose to have merchandise tested by commercial facilities accred- 
ited/approved by Customs, must certify that the sample tested was tak- 
en from the merchandise in the entry, z.e., from the importer’s actual 
importations. Customs cannot allow for the testing of “confirmation” 
or “production” samples that are not in fact samples taken from part of 
the merchandise actually being imported. The Act clearly provides that 
the tests/measurements to be allowed by accredited/approved commer- 
cial facilities are those that will establish the admissibility, quantity, 
composition, or characteristics of imported merchandise, not merchan- 
dise that someday may be imported. 


Accordingly, no change to the regulations will be made based on this 
comment. 


Statement of Fee Schedule and a Clarification 


The fee schedule set forth in the proposal is being adopted. The initial 
fixed fee schedules for accrediting/reaccrediting laboratories and ap- 
proving/reapproving gaugers are: 


For Laboratories 


General Accreditation Fee $750 
Additional Commodities Fee $200 
Laboratory Reaccreditation Fee $375 
Commodity Reaccreditation Fee $150 


For Gaugers 


General Approval Fee $400 
Reapproval Fee $200 
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The initial variable fee schedules for accrediting/reaccrediting labo- 
ratories and approving/reapproving gaugers are approximately $1,000 
for travel per visit and $1,700 per background investigation. 

Also, Customs wishes to note that laboratories/gaugers may be ac- 
credited/approved in Puerto Rico, as the United States is defined to in- 
clude Puerto Rico, see, 19 CFR 101.1, “Customs territory of the United 
States.” 


Other Changes to the Regulations 


In addition to the changes to the proposed regulatory text identified 
and discussed above in connection with the public comments, Customs 
has made numerous editorial, nonsubstantive changes to the proposed 
text (in most cases involving wording, parallel construction, punctua- 
tion, or structure) in order to enhance the clarity, readability, and 
application of the regulatory texts. An example of an editorial change 
involves the grounds for nonselection/suspension, revocation, or 
assessment of a monetary penalty in §§151.12(g)(2)Gi) and 
151.13(e)(2)(ii), and §§ 151.12(k)(1)(ii)(B) and 151.18(i)(1)(ii)(B). Be- 
cause of the common elements in these four provisions, the language in 
all these provisions is aligned for purposes of consistency. Several other 
changes are being made as well; they are summarized below. 


§ 151.12(d) 


Proposed § 151.12(d)(2) listed sixteen (16) commodity groups for 
which accreditation could be sought without special permission from 
the Executive Director. However, for ease of reference it has been de- 
cided to merge the commodity group of Wood and Articles of Wood with 
the commodity group of botanical identification. Accordingly, the final 
text of this section is revised to list only fifteen (15) commodity groups. 


§ 151.12(f) 


Proposed § 151.12(f)(3) provided that Customs evaluation of an ap- 
plicant’s professional abilities will be in accordance with the general 
criteria contained in the ASTM E548: Standard Guide for General Cri- 
teria Used for Evaluating Laboratory Competence. Because many Lab- 
oratories follow the ISO/IEC Guide 25—General Requirements for the 
Competence of Calibration and Testing Laboratories, the final text of 
§ 151.12(f) is revised to include this publication as well. 


§$ 151.12() and 151.13(h) 


Proposed § 151.12(j)(3)(F) (and the parallel provision applicable to 
gaugers at proposed § 151.13(h)(2)(v)(F)) provided that reports must 
include the signature of the person accepting technical responsibility 
for the report. Because signatures are frequently illegible, Customs has 
decided to require the typed name of the person signing the report. Ac- 
cordingly, these two provisions are revised to add the additional re- 
quirement of the typed name of the person signing the report. 
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§ 151.13(e) 


The proposed heading for § 151.13(c) denominated both gauging and 
measurement as procedures, which might cause some applicants to be- 
lieve that there are two separate procedures. Accordingly, the reference 
to gauging is removed from the heading for this section. 


CONCLUSION 

After careful consideration of all the comments received and further 
review of the matter, Customs has decided to adopt the amendments to 
part 151 of the Customs Regulations as a final rule with the modifica- 
tions and changes discussed above and as set forth below. 

To reflect the paperwork requirements contained at §§ 151.12(f) and 
151.13(d), part 178 of the Customs Regulations is revised to account for 
the separate application data required for laboratory accreditation and 
gauger approval. 


THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 

Because the number of accredited laboratories and approved gaugers 
is expected to be small, pursuant to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.), it is certified that the amendments 
will not have a significant adverse economic impact on a substantial 
number of small entities. Accordingly, the amendments are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 
This amendment does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 


PAPERWORK REDUCTION ACT 


The collection of information contained in these final regulations has 
been reviewed and approved by the Office of Management and Budget 
(OMB) in accordance with the requirements of the Paperwork Reduc- 
tion Act of 1995 (44 U.S.C. 3507) under control number 1515-0155. An 
agency may not conduct or sponsor, and a person is not required to re- 
spond to, a collection of information unless the collection of informa- 
tion displays a valid control number assigned by OMB. 

The collections of information in this final rule are in §§ 151.12(e) 
and 151.13(c). The information is required so that Customs can make a 
determination as to which applicants are competent to receive or main- 
tain accreditation/approval credentials to test/measure imported mer- 
chandise. The information will be used to process those applications 
submitted for Customs accreditation/approval. The likely respondents 
are individuals and commercial organizations who either analyze mer- 
chandise or measure, gauge, or sample merchandise. 

The estimated average burden associated with the collection of infor- 
mation in this final rule is five hours per respondent or recordkeeper. 
Comments concerning the accuracy of this burden estimate and sugges- 
tions for reducing this burden should be directed to the U.S. Customs 
Service, Information Services Group, Office of Finance, 1300 Pennsyl- 
vania Ave., N.W., Washington, D.C. 20229; and to OMB, Attention: Desk 
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Officer for the Department of the Treasury, Office of Information and 
Regulatory Affairs, Washington, D.C. 20503. 


DRAFTING INFORMATION 
The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch, Office of Regulations and Rulings. However, 
personnel from other offices participated in its development. 


LIsT OF SUBJECTS 

19 CFR Part 113 

Bonds, Customs duties and inspection, Exports, Freight, Imports, 
Reporting and recordkeeping requirements. 
19 CFR Part 151 

Administrative practice and procedure, Courts, Customs duties and 
inspection, Examination, Fees assessment, Gaugers, Imports, Labora- 
tories, Licensing, Penalties, Reporting and recordkeeping require- 
ments, Sampling and testing. 
19 CFR Part 178 

Administrative practice and procedure, Collections of information, 


Exports, Imports, Paperwork requirements, Reporting and record- 
keeping requirements. 


AMENDMENTS TO THE REGULATIONS 
For the reasons stated above, parts 113, 151, and 178 of the Customs 


Regulations (19 CFR parts 113, 151, and 178) are amended as set forth 
below: 


PART 113—CUSTOMS BONDS 


1. The general authority citation for part 113 continues to read as fol- 
] roe 
iOWS: 


Authority: 19 U.S.C. 66, 1623, 1624. 


2. Section 113.67 is amended as follows: 

a. Paragraph (a)(1)(ii) is amended by removing the words “terms of 
the Commercial Gauger Agreement [see § 151.13(b)(9)] and by the”; 
and by removing the citations “$§ 151.13 and 151.14” and adding, in 
their place, the citation “§ 151.13(b)”. 

b. Paragraph (b)(1)(ii) is amended by removing the words “terms of 
the Commercial Laboratory Agreement [see § 151.13(b)(9)] and by 
the”; and by removing the citation “§ 151.13” and adding, in its place, 
the citation “§ 151.12(c)”. 
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PART 151—EXAMINATION, SAMPLING, AND 
TESTING OF MERCHANDISE 
1. The general authority citation for part 151 continues to read as fol- 
lows: 


Authority: 19 U.S.C. 66, 1202 (General Notes 20 and 21, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1624. Subpart A also is- 
sued under 19 U.S.C. 1499. 


2. In subpart A, § 151.12 is added to read as follows: 


§ 151.12 Accreditation of commercial laboratories. 


This section sets forth the requirements for commercial laboratories 
to obtain accreditation by Customs for the testing of certain commodi- 
ties, and explains the operation of such accredited laboratories. This 
section also provides for the imposition of accreditation and reaccredit- 
ation fees, sets forth grounds for the suspension and revocation of ac- 
creditation, and provides for the imposition of a monetary penalty for 
an accredited commercial laboratory that fails to adhere to the provi- 
sions of this section. 

(a) Definitions. For purposes of this section, the following words and 
phrases have the meanings indicated: 

Analysis record. An “analysis record” is a compilation of all docu- 
ments which have been generated during the course of analysis of a par- 
ticular sample which, under normal circumstances, may include, both 
in paper and electronic-form, such documents as work sheets, notes, as- 
sociated spectra (both spectra of the actual product and any standard 
spectra used for comparison), photographs and microphotographs, and 
the laboratory report. 

Assistant Commissioner. In §§ 151.12 and 151.138, references to the 
“Assistant Commissioner” mean the Assistant Commissioner, Office of 
Field Operations, located in Washington, D.C. 

Check samples. “Check samples” are samples which have been dis- 
tributed by Customs to accredited laboratories to test their proficiency 
in a certain area of accreditation. 

Commodity Group Brochure. A “Commodity Group Brochure” is a 
booklet which contains a listing of laboratory methods which commer- 
cial laboratories are required to have the capability to perform to quali- 
fy for Customs-accreditation in a particular commodity group. The 
brochures and the U.S. Customs Laboratory Methods Manual will spec- 
ify the particular laboratory testing methods required for particular 
commodity groups, unless written permission from the Executive Di- 
rector is given to use an alternate method. Procedures required by the 
Executive Director may reference applicable general industry testing 
standards, published by such organizations as the American Society for 
Testing and Materials (ASTM) and the American Petroleum Institute 
(API). Commodity Group Brochures and a listing of the methods found 
in the U.S. Customs Laboratory Methods Manual are available from the 
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U.S. Customs Service, Attention: Executive Director, Laboratories & 
Scientific Services, Washington, D.C. 20229 and can also be found on 
the Customs Internet Web Site: www.customs.gov. 

Executive Director. In §§ 151.12 and 151.13, references to the “Execu- 
tive Director” mean the Executive Director, Laboratories & Scientific 
Services, located in Washington, D.C. 

(b) What is a “Customs-accredited laboratory”? “Commercial labora- 
tories” are individuals and commercial organizations that analyze mer- 
chandise, i.e., determine its composition and/or characteristics, 
through laboratory analysis. A “Customs-accredited laboratory” is a 
commercial laboratory, within the United States, that has demon- 
strated, to the satisfaction of the Executive Director, pursuant to this 
section, the capability to perform analysis of certain commodities to de- 
termine elements relating to the admissibility, quantity, composition, 
or characteristics of imported merchandise. Customs accreditation ex- 
tends only to the performance of such functions as are vested in, or dele- 
gated to, Customs. 

(c) What are the obligations of a Customs-accredited laboratory? A 
commercial laboratory accredited by Customs agrees to the following 
conditions and requirements: 

(1) To comply with the requirements of part 151, Customs Regula- 
tions (19 CFR part 151), and to conduct professional services in confor- 
mance with approved standards and procedures, including procedures 
which may be required by the Commissioner of Customs or the Execu- 
tive Director; 

(2) To have no interest in or other connection with any business or 
other activity which might affect the unbiased performance of duties as 
a Customs-accredited laboratory. It is understood that this does not pro- 
hibit acceptance of the usual fees for professional services; 

(3) To maintain the ability, z.e., the instrumentation, equipment, 
qualified staff, facilities, etc., to perform the services for which the labo- 
ratory is accredited, and allow the Executive Director to evaluate that 
ability on a periodic basis by such means as on-site inspections, demon- 
strations of analysis procedures, reviews of submitted records, and pro- 
ficiency testing through check samples; 

(4) To retain those laboratory records beyond the five-year record- 
retention period and samples (see paragraph (j)(1) of this section) speci- 
fied by Customs as necessary to address matters concerned in pending 
litigation, and, if laboratory operations or accreditation cease, to con- 
tact Customs immediately regarding the disposition of records/samples 
retained; 

(5) To promptly investigate any circumstance which might affect the 
accuracy of work performed as an accredited laboratory, to correct the 
situation immediately, and to notify both the port director and the 
Executive Director of such matters, their consequences, and any correc- 
tive action taken or that needs to be taken; and 
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(6) To immediately notify both the port director and the Executive 
Director of any attempt to impede, influence, or coerce laboratory per- 
sonnel in the performance of their duties, or of any decision to termi- 
nate laboratory operations or accredited status. Further, within 5 days 
of any changes involving legal name, address, ownership, parent-sub- 
sidiary relationships, bond, other offices or sites, or approved signato- 
ries to notify the Executive Director by certified mail. 

(d) What are the commodity groups for which accreditation may be 
sought? (1) Commercial laboratories may apply for accreditation to per- 
form tests for any of the commodity groups listed in paragraph (d)(2) of 
this section. Applicable test procedures are listed in Commodity Group 
Brochures and the U.S. Customs Laboratory Methods Manual. Applica- 
tion may be made for accreditation in more than one commodity group. 
At the discretion of the Executive Director accreditation may be 
granted for subgroups of tests within a commodity group or for com- 
modity groups not specifically enumerated. Once accredited, a Cus- 
toms-accredited laboratory may apply at any time to expand its 
accreditation, to add new testing sites, or increase the number of com- 
modity groups or subgroups accredited. 

(2) The commodity groups for which accreditation may be sought 
without special permission from the Executive Director are: 

(i) Dairy and Chocolate Products entered under Chapters 4, 18, and 
21 of the Harmonized Tariff Schedule of the United States (HTSUS); 

(ii) Food and Food Products entered under Chapters 7-12, 15, 16, and 
19-21, HTSUS; 

(iii) Botanical Identification—materials and products entered under 
Chapters 14 and 44-46, HTSUS; 

(iv) Sugar, Sugar Syrups, and Confectionery products entered under 
Chapter 17, HTSUS; 

(v) Spirituous Beverages entered under Chapter 22, HTSUS; 

(vi) Building Stone, Ceramics, Glassware, and Other Mineral Sub- 
stances entered under Chapters 25 and 68-70, HTSUS; 

(vii) Inorganic Materials, including Inorganic Compounds and Ores, 
entered under Chapters 26, 28, 31, and 36-38, HTSUS; 

(viii) Petroleum and Petroleum Products entered under Chapters 27 
and 29, HTSUS; 

(ix) Organic Materials, including Intermediates and Pharmaceuti- 
cals, entered under Chapters 29, 30, 34, 35, and 38, HTSUS; 

(x) Rubber, Plastics, Polymers, Pigments and Paints entered under 
Chapters 32, 39, and 40, HTSUS; 

(xi) Essential Oils and Perfumes entered under Chapter 33, HTSUS; 

(xii) Leather and Articles of Leather entered under Chapters 41 and 
42, HTSUS; 

(xiii) Paper and Paper Products entered under Chapters 47-49, 
HTSUS; 

(xiv) Textiles and Related Products, including footwear and hats, en- 
tered under Chapters 50-67, HTSUS; and, 
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(xv) Metals and Alloys entered under Chapters 72-83, HTSUS. 

(e) What are the approved methods of analysis? Customs-accredited 
laboratories must follow the general or specific testing methods set 
forth in Commodity Group Brochures and the U.S. Customs Laboratory 
Methods Manual in the testing of designated commodities, unless the 
Executive Director gives written permission to use an alternate me- 
thod. Alternative methods will be considered and approved on a case- 
by-case basis. 

(f) How would a commercial laboratory become a Customs-accredited 
laboratory? (1) What should an application contain? An application for 
Customs accreditation must contain the following information: 

(i) The applicant’s legal name and the address of its principal place of 
business and any other facility out of which it will work; 

(ii) Detailed statements of ownership and any partnerships, parent- 
subsidiary relationships, or affiliations with any other domestic or for- 
eign organizations, including, but not limited to, importers, other 
commercial laboratories, producers, refiners, Customs brokers, or car- 
riers; 

(iii) A statement of financial condition; 

(iv) If a corporation, a copy of the articles of incorporation and the 
names of all officers and directors; 

(v) The names, titles, and qualifications of each person who will be 
authorized to sign or approve analysis reports on behalf of the commer- 
cial laboratory; 

(vi) A complete description of the applicant’s facilities, instruments, 
and equipment; 

(vii) An express agreement that if notified by Customs of pending ac- 
creditation to execute a bond in accordance with part 113, Customs 
Regulations (19 CFR part 113), and submit it to the Customs port near- 
est to the applicant’s main office. (The limits of liability on the bond will 
be established by the Customs port in consultation with the Executive 
Director. In order to retain Customs accreditation, the laboratory must 
maintain an adequate bond, as determined by the port director); 

(viii) A listing of each commodity group for which accreditation is be- 
ing sought and, if methods are being submitted for approval which are 
not specifically provided for in a Commodity Group Brochure and the 
U.S. Customs Laboratory Methods Manual, a listing of such methods; 

(ix) A listing by commodity group of each method according to its 
Customs Laboratory Method Number for which the laboratory is seek- 
ing accreditation; 

(x) An express agreement to be bound by the obligations contained in 
paragraph (c) of this section; and, 

(xi) A nonrefundable pre-payment equal to 50 percent of the fixed ac- 
creditation fee, as published in the Federal Register and Customs Bulle- 
tin, to cover preliminary processing costs. Further, the applicant agrees 
to pay Customs within 30 days of notification of preliminary accredita- 
tion the associated charges assessed for accreditation, i.e., those charges 
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for actual travel and background investigation costs, and the balance of 
the fixed accreditation fee. 

(2) Where should an application be sent? A commercial laboratory 
seeking accreditation or an extension of an existing accreditation must 
send a letter of application to the U.S. Customs Service, Attention: 
Executive Director, Laboratories & Scientific Services, 1300 Pennsyl- 
vania Ave., NW, Washington, D.C. 20229. 

(3) How will an application be reviewed? 

(i) Physical plant and management system. The facility of the appli- 
cant will be inspected to ensure that it is properly equipped to perform 
the necessary tests and that staff personnel are capable of performing 
required tests. Customs evaluation of an applicant’s professional abili- 
ties will be in accordance with the general criteria contained in either 
the American Society for Testing and Materials (ASTM) E548 (Stan- 
dard Guide for General Criteria Used for Evaluating Laboratory Com- 
petence) or the ISO/IEC Guide 25 (General Requirements for the 
Competence of Calibration and Testing Laboratories). This review will 
ascertain the laboratory’s ability to manage and control the acquisition 
of technical data. The review will be performed at the time of initial ap- 
plication and upon reaccreditation at three-year intervals. 

(ii) Ability to perform tests on specified commodity groups. For each 
commodity group applied for, the applicant will undergo a separate re- 
view of testing capabilities. The specific accreditation will be based on 
the laboratory’s ability to perform the tests required for that commodi- 
ty group. This will include the qualifications of the technical personnel 
in this field and the instrument availability required by the test me- 
thods. Maintenance of accreditation will be ongoing and may require 
the submission of test results on periodic check samples. The criteria 
for acceptance will be based on the laboratory’s ability to produce a 
work product that assists in the proper classification and entry of im- 
ported merchandise. 

(iii) Determination of competence. The Executive Director will deter- 
mine the applicant’s overall competence, independence, and character 
by conducting on-site inspections, which may include demonstrations 
by the applicant of analysis procedures and a review of analysis records 
submitted, and background investigations. The Executive Director 
may also conduct proficiency testing through check samples. 

(iv) Evaluation of technical and operational requirements. Customs 
will determine whether the following technical and operational re- 
quirements are met: 

(A) Equipment. The laboratory must be equipped with all of the in- 
struments and equipment needed to conduct the tests for which it is ac- 
credited. The laboratory must ensure that all instruments and 
equipment are properly calibrated, checked, and maintained. 

(B) Facilities. The laboratory must have, at a minimum, adequate 
space, lighting, and environmental controls to ensure compliance with 
the conditions prescribed for appropriate test procedures. 
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(C) Personnel. The laboratory must be staffed with persons having 
the necessary education, training, knowledge, and experience for their 
assigned functions (e.g., maintaining equipment, calibrating instru- 
ments, performing laboratory analyses, evaluating analytical results, 
and signing analysis reports on behalf of the laboratory). In general, 
each technical staff member should hold, at a minimum, a bachelor’s 
degree in science or have two years related experience in an analytical 
laboratory. 

(g) How will an applicant be notified concerning accreditation? 

(1) Notice of approval or nonselection. When Customs evaluation of a 
laboratory’s credentials is completed, the Executive Director will notify 
the laboratory in writing of its preliminary approval or nonselection. 
(Final approval determinations will not be made until the applicant has 
satisfied all bond requirements and made payment on all assessed 
charges and the balance of the applicable accreditation fee). Notices of 
nonselection will state the specific grounds for the determination. All 
final notices of accreditation, reaccreditation, or extension of existing 
Customs accreditation will be published in the Federal Register and 
Customs Bulletin. 

(2) Grounds for nonselection. The Executive Director may deny a lab- 
oratory’s application for any of the following reasons: 

(i) The application contains false or misleading information concern- 
ing a material fact; 

(ii) The laboratory, a principal of the laboratory, or a person the 
Executive Director determines is exercising substantial ownership or 
control over the laboratory operation is indicted for, convicted of, or has 
committed acts which would: 

(A) Under United States federal or state law, constitute a felony or 
misdemeanor involving misstatements, fraud, or a theft-related of- 
fense; or 

(B) Reflect adversely on the business integrity of the applicant; 

(iii) A determination is made that the laboratory-applicant does not 
possess the technical capability, have adequate facilities, or manage- 
ment to perform the approved methods of analysis for Customs pur- 
poses; 

(iv) A determination is made that the laboratory has submitted false 
reports or statements concerning the sampling of merchandise, or that 
the applicant was subject to sanctions by state, local, or professional ad- 
ministrative bodies for such conduct; 

(v) Nonpayment of assessed charges and the balance of the fixed ac- 
creditation fee; or 

(vi) Failure to execute a bond in accordance with part 113 of this chap- 
ter. 

(3) Adverse accreditation decisions; appeal procedures. 

(i) Preliminary notice. A laboratory which is not selected for accredi- 
tation will be sent a preliminary notice of action which states the specif- 
ic grounds for nonselection and advises that the laboratory may file a 





U.S. CUSTOMS SERVICE 23 


response with the Executive Director within 30 calendar days of receipt 
of the preliminary notice addressing the grounds for nonselection. 

(ii) Final notice. If the laboratory does not respond to the preliminary 
notice, a final notice of nonselection will be issued by the Executive Di- 
rector after 30 calendar days of receipt of the preliminary notice which 
states the specific grounds for the nonselection and advises that the lab- 
oratory may administratively appeal the final notice of nonselection to 
the Assistant Commissioner within 30 calendar days of receipt of the fi- 
nal notice. If the laboratory files a timely response, then the Executive 
Director, within 30 calendar days of receipt of the response, will issue a 
final determination regarding the laboratory’s accreditation. If this fi- 
nal determination is adverse to the laboratory, then the final notice of 
nonselection will state the specific grounds for nonselection and advise 
the laboratory that it may administratively appeal the final notice of 
nonselection to the Assistant Commissioner within 30 calendar days of 
receipt of the final notice. 

(iii) Appeal decision. The Assistant Commissioner will issue a deci- 
sion on the appeal within 30 calendar days of receipt of the appeal. If the 
appeal decision is adverse to the laboratory, then the laboratory may 
choose to pursue one of the following two options: 

(A) Submit a new application for accreditation to the Executive Di- 
rector after waiting 90 days from the date of the Executive Director’s 
last decision; or 

(B) File an action with the Court of International Trade, pursuant to 
chapter 169 of title 28, United States Code, within 60 days after the is- 
suance of the Executive Director’s final decision. 

(h) What are the accreditation/reaccreditation fee requirements? 

(1) In general. A fixed fee, representing Customs administrative over- 
head expense, will be assessed for each application for accreditation or 
reaccreditation. In addition, associated assessments, representing the 
actual costs associated with travel and per diem of Customs employees 
related to verification of application criteria and background investiga- 
tions will be charged. The combination of the fixed fee and associated 
assessments represent reimbursement to Customs for costs related to 
accreditation and reaccreditation. The fixed fee will be published in the 
Customs Bulletin and the Federal Register. Based on a review of the ac- 
tual costs associated with the program, the fixed fee may be adjusted pe- 
riodically; any changes will be published in the Customs Bulletin and 
the Federal Register. 

(i) Accreditation fees. A nonrefundable pre-payment equal to 50 per- 
cent of the fixed accreditation fee to cover preliminary processing costs 
must accompany each application for accreditation. Before a laborato- 
ry will be accredited, it must remit to Customs, at the address specified 
in the billing, within the 30 day billing period, the associated charges 
assessed for the accreditation and the balance of the fixed accreditation 
fee. 
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(ii) Reaccreditation fees. Before a laboratory will be reaccredited, it 
must submit to Customs, at the billing address specified, within the 30 
day billing period the fixed reaccreditation fee. 

(2) Disputes. In the event a laboratory disputes the charges assessed 
for travel and per diem costs associated with scheduled inspection vis- 
its, it may file an appeal within 30 calendar days of the date of the assess- 
ment with the Executive Director. The appeal letter must specify which 
charges are in dispute and provide such supporting documentation as 
may be available for each allegation. The Executive Director will make 
findings of fact concerning the merits of an appeal and communicate 
the agency decision to the laboratory in writing within 30 calendar days 
of the date of the appeal. 

(i) Can existing Customs-accredited laboratories continue to operate? 
Commercial laboratories accredited by the Executive Director prior to 
December 8, 1993, will retain that accreditation under these regula- 
tions provided they conduct their business in a manner consistent with 
the administrative portions of this section. This paragraph does not 
pertain to any laboratory which has had its accreditation suspended or 
revoked. Laboratories which have had their accreditations continued 
under this section will have their status reevaluated on their next trien- 
nial inspection date which is no earlier than three years after the effec- 
tive date of this regulation. At the time of reaccreditation, these 
laboratories must meet the requirements of this section and remit to 
Customs, at the address specified in the billing, within the 30 day billing 
period, the fixed reaccreditation fee. Failure to meet these requirements 
will result in revocation or suspension of the accreditation. 

(j) How will Customs-accredited laboratories operate? 

(1) Samples for testing. Upon request by the importer of record of 
merchandise, the port director will release a representative sample of 
the merchandise for testing by a Customs-accredited laboratory at the 
expense of the importer. Under Customs supervision, the sample will be 
split into two essentially equal parts and given to the Customs-accred- 
ited laboratory. One portion of the sample may be used by the Customs- 
accredited laboratory for its testing. The other portion must be retained 
by the laboratory, under appropriate storage conditions, for Customs 
use, as necessary, unless Customs requires other specific procedures. 
Upon request, the sample portion reserved for Customs purposes must 
be surrendered to Customs. 

(i) Retention of non-perishable samples. Non-perishable samples re- 
served for Customs and sample remnants from any testing must be re- 
tained by the accredited laboratory for a period of four months from the 
date of the laboratory’s final analysis report, unless other instructions 
are issued in writing by Customs. At the end of this retention time peri- 
od, the accredited laboratory may dispose of the retained samples and 


sample remnants in a manner consistent with federal, state, and local 
statutes. 
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(ii) Retention of perishable samples. Perishable samples reserved for 
Customs and sample remnants from any testing can be disposed of 
more expeditiously than provided for at paragraph (j)(1)(i) of this sec- 
tion, if done in accordance with acceptable laboratory procedures, un- 
less other instructions are issued in writing by Customs. 

(2) Reports. (i) Contents of reports. Testing data must be obtained us- 
ing methods approved by the Executive Director. The testing results 
from a Customs-accredited laboratory that are submitted by an import- 
er of record with respect to merchandise in an entry, in the absence of 
testing conducted by Customs laboratories, will be accepted by Cus- 
toms, provided that the importer of record certifies that the sample 
tested was taken from the merchandise in the entry and the report es- 
tablishes elements relating to the admissibility, quantity, composition, 
or characteristics of the merchandise entered, as required by law. 

(ii) Status of commercial reports where Customs also tests merchan- 
dise. Nothing in these regulations will preclude Customs from sampling 
and testing merchandise from a shipment which has been sampled and 
tested by a Customs-accredited laboratory at the request of an importer. 
In cases where a shipment has been analyzed by both Customs and a 
Customs-accredited laboratory, all Customs actions will be based upon 
the analysis provided by the Customs laboratory, unless the Executive 
Director advises otherwise. If Customs tests merchandise, it will release 
the results of its test to the importer of record or its agent upon request 
unless the testing information is proprietary to the holder of a copy- 
right or patent, or developed by Customs for enforcement purposes. 

(3) Recordkeeping requirements. Customs-accredited laboratories 
must maintain records of the type normally kept in the ordinary course 
of business in accordance with the provisions of this chapter and any 
other applicable provision of law, and make them available during nor- 
mal business hours for Customs inspection. In addition, these laborato- 
ries must maintain all records necessary to permit the evaluation and 
verification of all Customs-related work, including, as appropriate, 
those described below. All records must be maintained for five years, 
unless the laboratory is notified in writing by Customs that a longer 
retention time is necessary for particular records. Electronic data stor- 
age and transmission may be approved by Customs. 

(i) Sample records. Records for each sample tested for Customs pur- 
poses must be readily accessible and contain the following information: 

(A) A unique identifying number; 

(B) The date when the sample was received or taken; 

(C) The identity of the commodity (e.g. crude oil); 

(D) The name of the client; 

(E) The source of the sample (e.g., name of vessel, flight number of 
airline, name of individual taking the sample); and 

(F) If available, the Customs entry date, entry number, and port of 


entry and the names of the importer, exporter, manufacturer, and coun- 
try-of-origin. 
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(ii) Major equipment records. Records for each major piece of equip- 
ment or instrument (including analytical balances) used in Customs- 
related work must identify the name and type of instrument, the 
manufacturer’s name, the instrument’s model and any serial numbers, 
and the occurrence of all servicing performed on the equipment or in- 
strument, to include recalibration and any repair work, identifying 
who performed the service and when. 

(iii) Records of analytical procedures. The Customs-accredited labo- 
ratory must maintain complete and up-to-date copies of all approved 
analytical procedures, calibration methods, etc., and must document 
the procedures each staff member is authorized to perform. These pro- 
cedures must be readily available to appropriate staff. 

(iv) Laboratory analysis records. The Customs-accredited laboratory 
must identify each analysis by sample record number (see paragraph 
(j)(3)() of this section) and must maintain all information or data (such 
as sample weights, temperatures, references to filed spectra, etc.) asso- 
ciated with each Customs-related laboratory analysis. Each analysis re- 
cord must be dated and initialed or signed by the staff member(s) who 
did the work. 

(v) Laboratory analysis reports. Each laboratory analysis report sub- 
mitted to Customs must include: 

(A) The name and address of the Customs-accredited laboratory; 

(B) A description and identification of the sample, including its 
unique identifying number; 

(C) The designations of each analysis procedure used; 

(D) The analysis report itself (7.e., the pertinent characteristics of the 
sample); 

(E) The date of the report; and 

(F) The typed name and signature of the person accepting technical 
responsibility for the analysis report (i.e., an approved signatory). 

(4) Representation of Customs-accredited status. Commercial labora- 
tories accredited by Customs must limit statements or wording regard- 
ing their accreditation to an accurate description of the tests for the 
commodity group(s) for which accreditation has been obtained. Use of 
terms other than those appearing in the notice of accreditation (see 
paragraph (g) of this section) is prohibited. 

(5) Subcontracting prohibited. Customs-accredited laboratories must 
not subcontract Customs-related analysis work to non Customs-ac- 
credited laboratories or non Customs-approved gaugers, but may sub- 
contract to other facilities that are Customs-accredited/approved and 
in good standing. 

(k) How can a laboratory have its accreditation suspended or revoked 
or be required to pay a monetary penalty? 

(1) Grounds for suspension, revocation, or assessment of a monetary 
penalty. (i) In general. The Executive Director may immediately sus- 
pend or revoke a laboratory’s accreditation only in cases where the lab- 
oratory’s actions are intentional violations of any Customs law or when 
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required by public health or safety. In other situations where the Execu- 
tive Director has cause, the Executive Director will propose the suspen- 
sion or revocation of a laboratory’s accreditation or propose a monetary 
penalty and provide the laboratory with the opportunity to respond to 
the notice of proposed action. 

(ii) Specific grounds. A laboratory’s accreditation may be suspended 
or revoked, or a monetary penalty may be assessed because: 

(A) The selection was obtained through fraud or the misstatement of 
a material fact by the laboratory; 

(B) The laboratory, a principal of the laboratory, or a person the port 
director determines is exercising substantial ownership or control over 
the laboratory operation is indicted for, convicted of, or has committed 
acts which would: under United States federal or state law, constitute a 
felony or misdemeanor involving misstatements, fraud, or a theft-re- 
lated offense; or reflect adversely on the business integrity of the appli- 
cant. In the absence of an indictment, conviction, or other legal process, 
the port director must have probable cause to believe the proscribed 
acts occurred; 

(C) Staff laboratory personnel refuse or otherwise fail to follow any 
proper order of a Customs officer or any Customs order, rule, or regula- 
tion; 

(D) The laboratory fails to operate in accordance with the obligations 
of paragraph (c) of this section; 

(E) A determination is made that the laboratory is no longer techni- 
cally or operationally proficient at performing the approved methods of 
analysis for Customs purposes; 

(F) The laboratory fails to remit to Customs, at the billing address 
specified, within the 30 day billing period the associated charges as- 
sessed for the accreditation and the balance of the fixed accreditation 
fee; 

(G) The laboratory fails to maintain its bond; 

(H) The laboratory fails to remit to Customs, at the billing address 
specified, within the 30 day billing period, the fixed reaccreditation fee; 
or 

(I) The laboratory fails to remit any monetary penalty assessed under 
this section. 

(iii) Assessment of monetary penalties. The assessment of a monetary 
penalty under this section, may be in lieu of, or in addition to, a suspen- 
sion or revocation of accreditation under this section. The monetary 
penalty may not exceed $100,000 per violation and will be assessed and 
administered pursuant to published guidelines. Any monetary penalty 
under this section can be in addition to the recovery of: 

(A) Any loss of revenue, in cases where the laboratory intentionally 
falsified the analysis report in collusion with the importer, pursuant to 
19 U.S.C. 1499(b)(1)(B)(i); or 


(B) Liquidated damages assessed under the laboratory’s Customs 
bond. 
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(2) Notice. When a decision to suspend or revoke accreditation, and/or 
assess a monetary penalty is made, the Executive Director will immedi- 
ately notify the laboratory in writing of the decision, indicating wheth- 
er the action is effective immediately or is proposed. 

(i) Immediate suspension or revocation. Where the suspension or re- 
vocation of accreditation is immediate, the Executive Director will issue 
a notice of determination which will state the specific grounds for the 
immediate suspension or revocation and advise the laboratory that, in 
accordance with paragraph (k)(3) of this section, it may administrative- 
ly appeal the determination to the Assistant Commissioner within 30 
calendar days of the notice of determination. The laboratory may not 
perform any Customs-accredited functions during the appeal period. 

(ii) Proposed suspension, revocation, or assessment of monetary penal- 
ty. 

(A) Preliminary notice. Where the suspension or revocation of accred- 
itation, and/or the assessment of a monetary penalty is proposed, the 
Executive Director will issue a preliminary notice of action which will 
state the specific grounds for the proposed action and advise the labora- 
tory that it has 30 calendar days to respond. The laboratory may 
respond by accepting responsibility, explaining extenuating circum- 
stances, and/or providing rebuttal evidence. The laboratory also may 
ask for a meeting with the Executive Director or his designee to discuss 
the proposed action. The laboratory may continue to perform functions 
requiring Customs-accreditation during this 30-day period. If the labo- 
ratory does not respond to the preliminary notice, a notice of adverse 
determination, in accordance with paragraph (k)(2)(ii)(B) of this sec- 
tion, will be issued by the Executive Director after 30 calendar days of 
receipt of the preliminary notice. If the laboratory files a timely re- 
sponse, then the Executive Director, within 30 calendar days of receipt 
of the response, will issue a notice of determination. If this determina- 
tion is adverse to the laboratory, a notice of adverse determination, in 
accordance with paragraph (k)(2)(ii)(B) of this section, will be issued by 
the Executive Director after 30 calendar days of receipt of the response. 

(B) Notice of adverse determination. A notice of adverse determina- 
tion will state the action being taken, specific grounds for the deter- 
mination, and advise the laboratory that it may administratively 
appeal the adverse determination to the Assistant Commissioner, in ac- 
cordance with paragraph (k)(3) of this section. The laboratory may not 
continue to perform any Customs-accredited functions upon receiving 
a notice of adverse determination that its accreditation has been sus- 
pended or revoked. 

(3) Appeal. A Customs-accredited laboratory receiving an adverse de- 
termination from the Executive Director that its accreditation has been 
suspended or revoked, and/or that it has been assessed a monetary pen- 
alty may file an administrative appeal to the Assistant Commissioner 
within 30 calendar days of the notice of determination. If the laboratory 
does not file an administrative appeal, the determination made by the 
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Executive Director in paragraph (k)(2) of this section will become a fi- 
nal agency decision which will be communicated to the laboratory by a 
notice of final action issued 30 days after the notice of determination. If 
the laboratory does file a timely appeal, then the Assistant Commission- 
er, within 30 calendar days of receipt of the appeal, will make a final 
agency decision regarding the laboratory’s suspension or revocation of 
accreditation, and/or assessment of a monetary penalty. If the final 
agency decision is adverse to the laboratory, the decision will be commu- 
nicated to the laboratory by a notice of final action. Any adverse final 
agency decision will be communicated to the public by a publication in 
the Federal Register and Customs Bulletin, giving the effective date, 
duration, and scope of the decision. Any notice of adverse final action 
communicated to a laboratory will state the action taken, the specific 
grounds for the action, and advise the laboratory that it may choose to: 

(i) If suspended or revoked, submit a new application to the Executive 
Director after waiting 90 days from the date of the Executive Director’s 
notice of final action; or 

(ii) File an action with the Court of International Trade, pursuant to 
chapter 169 of title 28, United States Code, within 60 days after the is- 
suance of the Executive Director’s notice of final action. 

3. Section 151.13 is revised to read as follows: 


§ 151.13 Approval of commercial gaugers. 


This section sets forth the requirements for commercial gaugers to 
obtain approval by Customs for the measuring of certain merchandise, 
and explains the operation of such approved gaugers. This section also 
provides for the imposition of approval and reapproval fees, sets forth 
grounds for the suspension or revocation of approval, and provides for 
the imposition of a monetary penalty for an approved commercial gaug- 
er that fails to adhere to the provisions of this section. 

(a) What is a “Customs-approved gauger”? “Commercial gaugers” 
are individuals and commercial organizations that measure, gauge, or 
sample merchandise (usually merchandise in bulk form) and who deal 
mainly with animal and vegetable oils, petroleum, petroleum products, 
and bulk chemicals. A “Customs-approved gauger” is a commercial 
concern, within the United States, that has demonstrated, to the satis- 
faction of the Executive Director (defined at § 151.12(a)), pursuant to 
this section, the capability to perform certain gauging and measure- 
ment procedures for certain commodities. Customs approval extends 
only to the performance of such functions as are vested in, or delegated 
to, Customs. 

(b) What are the obligations of a Customs-approved gauger? A com- 
mercial gauger approved by Customs agrees to the following conditions 
and requirements: 

(1) To comply with the requirements of part 151, Customs Regula- 
tions (19 CFR part 151), and to conduct professional services in confor- 
mance with approved standards and procedures, including procedures 
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which may be required by the Commissioner of Customs or the Execu- 
tive Director; 

(2) To have no interest in or other connection with any business or 
other activity which might affect the unbiased performance of duties as 
a Customs-approved gauger. It is understood that this does not prohibit 
acceptance of the usual fees for professional services; 

(3) To maintain the ability, 7.e., the instrumentation, equipment, 
qualified staff, facilities, etc., to perform the services for which the gaug- 
er is approved, and allow the Executive Director to evaluate that ability 
on a periodic basis by such means as on-site inspections, demonstra- 
tions of gauging procedures, and reviews of submitted records; 

(4) To retain those gauger records beyond the five-year record-reten- 
tion period specified by Customs as necessary to address matters con- 
cerned in pending litigation, and, if gauger operations or approval 
cease, to contact Customs immediately regarding the disposition of re- 
cords retained; 

(5) To promptly investigate any circumstance which might affect the 
accuracy of work performed as an approved gauger, to correct the situa- 
tion immediately, and to notify both the port director and the Executive 
Director of such matters, their consequences, and any corrective action 
taken or that needs to be taken; and 

(6) To immediately notify both the port director and the Executive 
Director of any attempt to impede, influence, or coerce gauger person- 
nel in the performance of their duties, or of any decision to terminate 
gauger operations or approval status. Further, within 5 days of any 
changes involving legal name, address, ownership, parent-subsidiary 
relationships, bond, other offices or sites, or approved signatories to 
notify the Executive Director by certified mail. 

(c) What are the approved measurement procedures? Customs-ap- 
proved gaugers must comply with appropriate procedures published by 
such professional organizations as the American Society for Testing 
and Materials (ASTM) and the American Petroleum Institute (APD, 
unless the Executive Director gives written permission to use an alter- 
nate method. Alternative methods will be considered and approved on a 
case-by-case basis. 

(d) How would a commercial gauger become a Customs-approved 
gauger? (1) What should an application contain? An application for 
Customs approval must contain the following information: 

(i) The applicant’s legal name and the address of its principal place of 
business and any other facility out of which it will work; 

(ii) Detailed statements of ownership and any partnerships, parent- 
subsidiary relationships, or affiliations with any other domestic or for- 
eign organizations, including, but not limited to, importers, producers, 
refiners, Customs brokers, or carriers; 

(iii) A statement of financial condition; 

(iv) If a corporation, a copy of the articles of incorporation and the 
names of all officers and directors; 
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(v) The names, titles, and qualifications of each person who will be 
authorized to sign or approve gauging reports on behalf of the commer- 
cial gauger; 

(vi) A complete description of the applicant’s facilities, instruments, 
and equipment; 

(vii) An express agreement that if notified by Customs of pending ap- 
proval to execute a bond in accordance with part 113, Customs Regula- 
tions (19 CFR part 113), and submit it to the Customs port nearest to 
the applicant’s main office. (The limits of liability on the bond will be 
established by the Customs port in consultation with the Executive Di- 
rector. In order to retain Customs approval, the gauger must maintain 
an adequate bond, as determined by the port director); 

(viii) An express agreement to be bound by the obligations contained 
in paragraph (b) of this section; and, 

(ix) A nonrefundable pre-payment equal to 50 percent of the fixed ap- 
proval fee, as published in the Federal Register and Customs Bulletin, 
to cover preliminary processing costs. Further, the applicant agrees to 
pay Customs within 30 days of notification of preliminary approval the 
associated charges assessed for approval, i.e., those charges for actual 
travel and background investigation costs, and the balance of the fixed 
approval fee. 

(2) Where should an application be sent? Acommercial gauger seeking 
approval or an extension of an existing approval must send a letter of 
application to the U.S. Customs Service, Attention: Executive Director, 
Laboratories & Scientific Services, 1300 Pennsylvania Ave., NW, Wash- 
ington, D.C. 20229. 

(3) How will an application be reviewed? 

(i) Determination of competence. The Executive Director will deter- 
mine the applicant’s overall competence, independence, and character 
by conducting on-site inspections, which may include demonstrations 
by the applicant of gauging procedures and a review of records sub- 
mitted, and background investigations. The Executive Director may 
also conduct proficiency testing through check samples. 

(ii) Evaluation of technical and operational requirements. Customs 
will determine whether the following technical and operational re- 
quirements are met: 

(A) Equipment. The facility must be equipped with all of the instru- 
ments and equipment needed to conduct approved services. The gauger 
must ensure that all instruments and equipment are properly cali- 
brated, checked, and maintained. 

(B) Facilities. The facility must have, at a minimum, adequate space, 
lighting, and environmental controls to ensure compliance with the 
conditions prescribed for appropriate measurements. 

(C) Personnel. The facility must be staffed with persons having the 
necessary education, training, knowledge, and experience for their as- 
signed functions (e.g., maintaining equipment, calibrating instru- 
ments, performing gauging services, evaluating gauging results, and 
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signing gauging reports on behalf of the commercial gauger). In gener- 
al, each technical staff member should have, at a minimum, six months 
training and experience in gauging. 

(e) How will an applicant be notified concerning approval? 

(1) Notice of approval or nonselection. When Customs evaluation of a 
gauger’s credentials is completed, the Executive Director will notify the 
gauger in writing of its preliminary approval or nonselection. (Final 
approval determinations will not be made until the applicant has satis- 
fied all bond requirements and made payment on all assessed charges 
and the balance of the applicable accreditation fee). Notices of nonselec- 
tion will state the specific grounds for the determination. All final no- 
tices of approval, reapproval, or extension of existing Customs approval 
will be published in the Federal Register and Customs Bulletin. 

(2) Grounds for nonselection. The Executive Director may deny a 
gauger’s application for any of the following reasons: 

(i) The application contains false or misleading information concern- 
ing a material fact; 

(ii) The gauger, a principal of the gauging facility, or a person the 
Executive Director determines is exercising substantial ownership or 
control over the gauger operation is indicted for, convicted of, or has 
committed acts which would: 

(A) Under United States federal or state law, constitute a felony or 
misdemeanor involving misstatements, fraud, or a theft-related of- 
fense; or 

(B) Reflect adversely on the business integrity of the applicant; 

(iii) A determination is made that the gauger-applicant does not pos- 
sess the technical capability, have adequate facilities, or management to 
perform the approved methods of measurement for Customs purposes; 

(iv) A determination is made that the gauger has submitted false re- 
ports or statements concerning the measurement of merchandise, or 
that the applicant was subject to sanctions by state, local, or profession- 
al administrative bodies for such conduct; 

(v) Nonpayment of assessed charges and the balance of the fixed ap- 
proval fee; or 

(vi) Failure to execute a bond in accordance with part 113 of this chap- 
ter. 

(3) Adverse approval decisions; appeal procedures. 

(i) Preliminary notice. A gauger which is not selected for approval will 
be sent a preliminary notice of action which states the specific grounds 
for nonselection and advises that the gauger may file a response with 
the Executive Director within 30 calendar days of receipt of the prelimi- 
nary notice addressing the grounds for nonselection. 

(ii) Final notice. If the gauger does not respond to the preliminary no- 
tice, a final notice of nonselection will be issued by the Executive Direc- 
tor after 30 calendar days of receipt of the preliminary notice which 
states the specific grounds for the nonselection and advises that the 
gauger may administratively appeal the final notice of nonselection to 
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the Assistant Commissioner within 30 calendar days of receipt of the fi- 
nal notice. If the gauger files a timely response, then the Executive Di- 
rector, within 30 calendar days of receipt of the response, will issue a 
final determination regarding the gauger’s approval. If this final deter- 
mination is adverse to the gauger, then the final notice of nonselection 
will state the specific grounds for nonselection and advise the gauger 
that it may administratively appeal the final notice of nonselection to 
the Assistant Commissioner within 30 calendar days of receipt of the fi- 
nal notice. 

(iii) Appeal decision. The Assistant Commissioner will issue a deci- 
sion on the appeal within 30 calendar days of receipt of the appeal. If the 
appeal decision is adverse to the gauger, then the gauger may choose to 
pursue one of the following two options: 

(A) Submit a new application for approval to the Executive Director 
after waiting 90 days from the date of the Executive Director’s last deci- 
sion; or 

(B) File an action with the Court of International Trade, pursuant to 
chapter 169 of title 28, United States Code, within 60 days after the is- 
suance of the Executive Director’s final decision. 

(f) What are the approval/reapproval fee requirements? 

(1) In general. A fixed fee, representing Customs administrative over- 
head expense, will be assessed for each application for approval or reap- 
proval. In addition, associated assessments, representing the actual 
costs associated with travel and per diem of Customs employees related 
to verification of application criteria and background investigations 
will be charged. The combination of the fixed fee and associated assess- 
ments represent reimbursement to Customs for costs related to approv- 
al and reapproval. The fixed fee will be published in the Customs 
Bulletin and the Federal Register. Based on a review of the actual costs 
associated with the program, the fixed fee may be adjusted periodically; 
any changes will be published in the Customs Bulletin and the Federal 
Register. 

(i) Approval fees. A nonrefundable pre-payment equal to 50 percent of 
the fixed approval fee to cover preliminary processing costs must ac- 
company each application for approval. Before a gauger will be ap- 
proved, it must submit to Customs, at the address specified in the 
billing, within the 30 day billing period the associated charges assessed 
for the approval and the balance of the fixed approval fee. 

(ii) Reapproval fees. Before a gauger will be reapproved, it must sub- 
mit to Customs, at the billing address specified, within the 30 day billing 
period, the fixed reapproval fee. 

(2) Disputes. In the event a gauger disputes the charges assessed for 
travel and per diem costs associated with scheduled inspection visits, it 
may file an appeal within 30 calendar days of the date of the assessment 
with the Executive Director. The appeal letter must specify which 
charges are in dispute and provide such supporting documentation as 
may be available for each allegation. The Executive Director will make 
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findings of fact concerning the merits of an appeal and communicate 
the agency decision to the gauger in writing within 30 calendar days of 
the date of the appeal. 

(g) Can existing Customs-approved gaugers continue to operate? Com- 
mercial gaugers approved by the Executive Director prior to December 
8, 1993, will retain approval under these regulations provided that they 
conduct their business in a manner consistent with the administrative 
portions of this section. This paragraph does not pertain to any gauger 
which has had its approval suspended or revoked. Gaugers which have 
had their approvals continued under this section will have their status 
reevaluated on their next triennial inspection date which is no earlier 
than three years after the effective date of this regulation. At the time of 
reapproval, these gaugers must meet the requirements of this section 
and remit to Customs, at the address specified in the billing, within the 
30 day billing period the fixed reapproval fee. Failure to meet these re- 
quirements will result in revocation or suspension of the approval. 

(h) How will Customs-approved gaugers operate? 

(1) Reports. (i) Contents of reports. The measurement results from a 
Customs-approved gauger that are submitted by an importer of record 
with respect to merchandise in an entry, in the absence of measure- 
ments conducted by Customs, will be accepted by Customs, provided 
that the importer of record certifies that the measurement was of the 
merchandise in the entry. All reports must measure net landed quantity, 
except in the case of crude petroleum of Heading 2709, Harmonized 
Tariff Schedule of the United States (HTSUS), which may be measured 
by gross quantity. Reports must use the appropriate HTSUS units of 
quantity, e.g., liters, barrels, or kilograms. 


Animal and vegetable oils Kilogram 


Subheadings 2707.10-2707.30 | Benzene, toluene and xylene Liter 
and 2902.20-2902.44 


Heading 2709 Crude Petroleum Barrel =| 


Heading 2710 (various Fuel oils, motor oils, kerosene, | Barrel 
subheadings) naphtha, lubricating oils 


Chapter 29 (various 
subheadings) 


(ii) Status of commercial reports where Customs also gauges mer- 
chandise. Nothing in these regulations will preclude Customs from 
gauging a shipment which has been gauged by a Customs-approved 
gauger at the request of an importer. In cases where a shipment has 
been gauged by both Customs and a Customs-approved gauger, all Cus- 
toms actions will be based upon the gauging reports issued by Customs, 
unless the Executive Director advises other actions. If Customs gauges 
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merchandise, it will release the report of its measurements to the im- 
porter of record or its agent upon request unless the gauging informa- 
tion is proprietary to the holder of a copyright or patent, or developed by 
Customs for enforcement purposes. 

(2) Recordkeeping requirements. Customs-approved gaugers must 
maintain records of the type normally kept in the ordinary course of 
business in accordance with the provisions of this chapter and any oth- 
er applicable provisions of law, and make them available during normal 
business hours for Customs inspection. In addition, these gaugers must 
maintain all records necessary to permit the evaluation and verifica- 
tion of all Customs-related work, including, as appropriate, those de- 
scribed below. All records must be maintained for five years, unless the 
gauger is notified in writing by Customs that a longer retention time is 
necessary for particular records. Electronic data storage and transmis- 
sion may be approved by Customs. 

(i) Transaction records. Records for each Customs-related transac- 
tion must be readily accessible and have the following: 

(A) A unique identifying number; 

(B) The date and location where the transaction occurred; 

(C) The identity of the product (e.g. crude oil); 

(D) The name of the client; 

(E) The source of the product (e.g., name of vessel, flight number of 
airline); and 

(F) If available, the Customs entry date, entry number, and port of 
entry and the names of the importer, exporter, manufacturer, and coun- 
try-of-origin. 

(ii) Major equipment records. Records for each major piece of equip- 
ment used in Customs-related work must identify the name and type of 
instrument, the manufacturer’s name, the instrument’s model and any 
serial numbers, and the occurrence of all servicing performed on the 
equipment or instrument, to include recalibration and any repair work, 
identifying who performed the service and when. 

(iii) Records of gauging procedures. The Customs-approved gauger 
must maintain complete and up-to-date copies of all approved gauging 
procedures, calibration methods, etc., and must document the proce- 
dures that each staff member is authorized to perform. These proce- 
dures must be readily available to appropriate staff. 

(iv) Gauging records. The Customs-approved gauger must identify 
each transaction by transaction record number (see paragraph (h)(2)(i) 
of this section) and must maintain all information or data (such as tem- 
peratures, etc.) associated with each Customs-related gauging transac- 
tion. Each gauging record (i.e., the complete file of all data for each 
separate transaction) must be dated and initialed or signed by the staff 
member(s) who did the work. 

(v) Gauging reports. Each gauging report submitted to Customs must 
include: 

(A) The name and address of the Customs-approved gauger; 
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(B) A description and identification of the transaction, including its 
unique identifying number; 

(C) The designations of each gauging procedure used; 

D) The gauging report itself (z.e., the quantity of the merchandise); 

(E) The date of the report; and 

(F) The typed name and signature of the person accepting technical 
responsibility for the gauging report (i.e., an approved signatory). 

(3) Representation of Customs-approved status. Commercial gaugers 
approved by Customs must limit statements or wording regarding their 
approval to an accurate description of the commodities for which ap- 
proval has been obtained. Use of terms other than those appearing in 
the notice of approval (see paragraph (e) of this section) is prohibited. 

(4) Subcontracting prohibited. Customs-approved gaugers must not 
subcontract Customs-related work to non Customs-approved gaugers 
or non Customs-accredited laboratories, but may subcontract to other 
facilities that are Customs-approved/accredited and in good standing. 

i) How can a gauger have its approval suspended or revoked or be re- 
quired to pay a monetary penalty? 

(1) Grounds for suspension, revocation, or assessment of a monetary 
penalty. (i) In general. The Executive Director may immediately sus- 
pend or revoke a gauger’s approval only in cases where the gauger’s ac- 
tions are intentional violations of any Customs law or when required by 
public health or safety. In other situations where the Executive Director 
has cause, the Executive Director will propose the suspension or revoca- 
tion of a gauger’s approval or propose a monetary penalty and provide 


the gauger with the opportunity to respond to the notice of proposed ac- 
tion. 


(ii) Specific grounds. A gauger’s approval may be suspended or re- 
voked, or a monetary penalty may be assessed because: 

(A) The selection was obtained through fraud or the misstatement of 
a material fact by the gauger; 

(B) The gauger, a principal of the gauging facility, or a person the port 
director determines is exercising substantial ownership or control over 
the gauger operation is indicted for, convicted of, or has committed acts 
which would: under United States federal or state law, constitute a felo- 
ny or misdemeanor involving misstatements, fraud, or a theft-related 
offense; or reflect adversely on the business integrity of the applicant. 
In the absence of an indictment, conviction, or other legal process, the 
port director must have probable cause to believe the proscribed acts oc- 
curred; 

(C) Staff gauger personnel refuse or otherwise fail to follow any prop- 
er order of a Customs officer or any Customs order, rule, or regulation; 

(D) The gauger fails to operate in accordance with the obligations of 
paragraph (b) of this section; 

(E) A determination is made that the gauger is no longer technically 


or operationally proficient at performing the approved methods of mea- 
surement for Customs purposes; 
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(F) The gauger fails to remit to Customs, at the billing address speci- 
fied, within the 30 day billing period the associated charges assessed for 
the approval and the balance of the fixed approval fee; 

(G) The gauger fails to maintain its bond; 

(H) The gauger fails to remit to Customs, at the billing address speci- 
fied, within the 30 day billing period the fixed reapproval fee; or 

(1) The gauger fails to remit any monetary penalty assessed under 
this section. 

(iii) Assessment of monetary penalties. The assessment of a monetary 
penalty under this section, may be in lieu of, or in addition to, a suspen- 
sion or revocation of approval under this section. The monetary penalty 
may not exceed $100,000 per violation and will be assessed and 
administered pursuant to published guidelines. Any monetary penalty 
under this section can be in addition to the recovery of: 

(A) Any loss of revenue, in cases where the gauger intentionally falsi- 
fied the gauging report in collusion with the importer, pursuant to 
19 U.S.C. 1499(b)(1)(B)(i); or 

(B) Liquidated damages assessed under the gauger’s Customs bond. 

(2) Notice. When a decision to suspend or revoke approval, and/or as- 
sess a monetary penalty is made, the Executive Director will immedi- 
ately notify the gauger in writing of the decision, indicating whether the 
action is effective immediately or is proposed. 

(i) Immediate suspension or revocation. Where the suspension or re- 
vocation of approval is immediate, the Executive Director will issue a 
notice of determination which will state the specific grounds for the im- 


mediate suspension or revocation and advise the gauger that, in accor- 
dance with paragraph (i)(3) of this section, it may administratively 
appeal the determination to the Assistant Commissioner with 30 calen- 
dar days of the notice of determination. The gauger may not perform 
any Customs-approved functions during the appeal period. 


(ii) Proposed suspension, revocation, or assessment of monetary penal- 
ty. 


(A) Preliminary notice. Where the suspension or revocation of ap- 
proval, and/or the assessment of a monetary penalty is proposed, the 
Executive Director will issue a preliminary notice of action which will 
state the specific grounds for the proposed action and advise the gauger 
that it has 30 calendar days to respond. The gauger may respond by ac- 
cepting responsibility, explaining extenuating circumstances, and/or 
providing rebuttal evidence. The gauger also may ask for a meeting 
with the Executive Director or his designee to discuss the proposed ac- 
tion. The gauger may continue to perform functions requiring Cus- 
toms-approval during this 30-day period. If the gauger does not respond 
to the preliminary notice, a notice of adverse determination, in accor- 
dance with paragraph (i)(2)(ii)(B) of this section, will be issued by the 
Executive Director after 30 calendar days of receipt of the preliminary 
notice. If the gauger files a timely response, then the Executive Director, 
within 30 calendar days of receipt of the response, will issue a notice of 
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determination. If this determination is adverse to the gauger, a notice of 
adverse determination, in accordance with paragraph (i)(2)(ii)(B) of 
this section, will be issued by the Executive Director after 30 calendar 
days of receipt of the response. 

(B) Notice of adverse determination. A notice of adverse determina- 
tion will state the action being taken, specific grounds for the deter- 
mination, and advise the gauger that it may administratively appeal the 
adverse determination to the Assistant Commissioner, in accordance 
with paragraph (i)(3) of this section. The gauger may not continue to 
perform any Customs-approved functions upon receiving a notice of ad- 
verse determination that its approval has been suspended or revoked. 

(3) Appeal. A Customs-approved gauger receiving an adverse deter- 
mination from the Executive Director that its approval has been sus- 
pended or revoked, and/or that it has been assessed a monetary penalty 
nay file an administrative appeal to the Assistant Commissioner with- 
in 30 calendar days of the notice of determination. If the gauger does not 
file an administrative appeal, the determination made by the Executive 
Director in paragraph (i)(Z) of this section will become a final agency 
decision which will be communicated to the gauger by a notice of final 
action issued 30 days after the notice of determination. If the gauger 
does file a timely appeal, then the Assistant Commissioner, within 30 
calendar days of receipt of the appeal, will make a final agency decision 
regarding the gauger’s suspension or revocation of approval, and/or as- 
sessment of a monetary penalty. If the final agency decision is adverse to 
the gauger, the decision will be communicated to the gauger by a notice 
of final action. Any adverse final agency decision will be communicated 
to the public by a publication in the Federal Register and Customs Bul- 
letin, giving the effective date, duration, and scope of the decision. Any 
notice of adverse final action communicated to a gauger will state the 
action taken, the specific grounds for the action, and advise the gauger 
that it may choose to: 

(i) If suspended or revoked, submit a new application to the Executive 
Director after waiting 90 days from the date of the Executive Director’s 
notice of final action; or 

(ii) File an action with the Court of International Trade, pursuant to 

chapter 169 of title 28, United States Code, within 60 days after is- 
suance of the Executive Director’s notice of final action. 
4. In § 151.14, the first sentence is amended by removing the words 
sediment and water” characteristic as set out in § 151.13(a)(2)” and 
adding, in its place, the words “analysis method for crude petroleum 
contained in ASTM D96 or other approved analysis method”. 


cece 
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PART 178-—-APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 

1. The authority citation for part 178 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 

2. Section 178.2 is amended by removing the entry for § 151.13(i), and 
adding, in its place, separate listings for §§ 151.12(f) and 151.13(d) to 
read as follows: 

§ 178.2 Listing of OMB control numbers. 


19 CFR Section Description 


PR EAUEY obs ewe en Application and other documents per- 
taining to accreditation of commercial 
laboratories 


Application and other documents per- 1515-0155 
taining to approval of commercial 
gaugers 


RAYMOND W. KELLY, 
Commissioner of Customs. 
Approved: July 30, 1999. 

JOHN P SIMPSON, 
Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, September 7, 1999 (64 FR 48528)] 


19 CFR Part 12 
(T.D. 99-68) 
RIN 1515-AC49 


TEXTILES AND TEXTILE PRODUCTS; DENIAL OF ENTRY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to pro- 
vide that textiles and textile products that are covered by textile trade 
agreements negotiated under section 204 of the Agricultural Act of 
1956, as amended, will be denied entry if entry documents show that the 
textiles or textile products have been produced at certain factories that 
are named in a Directive published in the Federal Register by the Com- 
mittee for the Implementation of Textile Agreements (CITA) as compa- 
nies found to be illegally transshipping, closed or unable to produce 
records to verify production. The purpose of this action is to avoid the 
circumvention of textile trade agreements. 
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EFFECTIVE DATE: September 2, 1999. 


FOR FURTHER INFORMATION CONTACT: William Trujillo, Office 
of Field Operations, 202-927-1959. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

In order to implement import policies with respect to textiles and tex- 
tile products, Congress provided authority to the President to negotiate 
textile agreements in section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and authority to issue regulations governing 
the entry of such products to carry out any such agreement. The Com- 
mittee for the Implementation of Textile Agreements (CITA) was estab- 
lished by Executive Order 11651 on March 3, 1972 to supervise the 
implementation of textile trade agreements. Section 2(a) of that Execu- 
tive Order requires the Commissioner of Customs to take such actions 
as CITA, through its Chairman, shall recommend to carry out those 
agreements. 

Moreover, Executive Order 12475 of May 9, 1984, directed the Secre- 
tary of the Treasury, in accordance with policy guidance provided by 
CITA through its Chairman, to issue regulations governing the entry of 
textiles and textile products subject to section 204 of the Agricultural 
Act of 1956, as amended, to the extent necessary to implement more ef- 
fectively the United States textile program. 

In 1995, the World Trade Organization Agreement on Textiles and 
Clothing (ATC) entered into force with respect to the United States. Ar- 
ticle 5 of the ATC recognizes that circumvention of textile and textile 
product quotas, including through illegal transshipment of textiles and 
textile products from one country through another, frustrates the im- 
plementation of that Agreement. 

Customs has attempted to combat illegal transshipment through 
various efforts, including on-site production verification visits and 
working with foreign governments and the domestic textile and apparel 
industry. 

If, during a textile production verification visit, Customs finds that a 
textile manufacturer, factory, or producer shown on U.S. entry docu- 
ments is closed, or engages in illegal transshipment, or is unable to pro- 
vide adequate proof of production for previous shipments of 
merchandise to the United States, in accordance with § 12.130(g), Cus- 
toms Regulations (19 CFR 12.130(g)), Customs may require additional 
information from importers claiming their shipments were manufac- 
tured at the factory in question. 

On July 27, 1999, the Chairman of CITA directed the Commissioner 
of Customs, as soon as possible, to issue regulations permitting U.S. 
Customs to deny entry to textiles and textile products where the de- 
clared manufacturer has been named in a CITA directive as a company 
found to be illegally transshipping, closed or unable to produce records 
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to verify production. This document amends the Customs Regulations 
accordingly. 

Customs will deny entry to textiles and textile products subject to sec- 
tion 204 of the Agricultural Act of 1956, as amended (7 U.S.C. 1854), 
where the factory, producer or manufacturer is named in a Directive is- 
sued by CITA to Customs that is published in the Federal Register. In 
these circumstances, additional information will not be accepted or 
considered by Customs for purposes of determining the admissibility of 
the textiles or textile products in question. 


THE REGULATORY FLEXIBILITY ACT, EXECUTIVE ORDER 12866 AND 
INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT AND DELAYED 
EFFECTIVE DATE REQUIREMENTS 

In accordance with the provisions of 5 U.S.C. 553(a)(1), prior public 
notice and comment procedures are inapplicable to this regulation. 

This regulation is promulgated pursuant to section 204 of the Agricul- 

tural Act of 1956, as amended (7 U.S.C. 1854), and is thus within the for- 

eign affairs function of the United States. This regulation is necessary 
in order to prevent circumvention or frustration of bilateral and multi- 
lateral agreements to which the United States is a party and to facilitate 
efficient and equitable administration of the U.S. textile import pro- 
gram as authorized in section 204. The authority to promulgate this 
regulation was delegated by the President to the Secretary of the Trea- 
sury by Executive Order 12475. Since this document is not subject to 
the requirements of 5 U.S.C. 553, it is not subject to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 et seq.). Nor does the amend- 
ment result in a “significant regulatory action” under E.O. 12866. 
LisT OF SUBJECTS IN 19 CFR Part 12 
Customs duties and inspection, Entry of merchandise, Imports, Re- 
porting and recordkeeping requirements, Textiles and textile products, 

Trade agreements. 

AMENDMENT TO THE REGULATIONS 
Part 12, Customs Regulations (19 CFR part 12), is amended as set 
forth below. 
PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The authority citation for part 12 continues to read in part as fol- 
lows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624. 


Sections 12.130 and 12.131 also issued under 7 U.S.C. 1854; 


* * * * * * 


2. Section 12.131 is amended by designating the existing text as para- 
graph (a), and by adding a heading to newly designated paragraph (a), 
and adding a new paragraph (b) to read as follows: 
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§ 12.131 Entry of textiles and textile products. 

(a) General. * * * 

(b) Denial of entry pursuant to directive. Textiles and textile products 
subject to section 204 of the Agricultural Act of 1956, as amended (7 
U.S.C. 1854), whether or not the requirements set forth in § 12.130 have 
been met, will be denied entry where the factory, producer or manufac- 
turer named in the entry documents for such textiles or textile products 
is named in a Directive published in the Federal Register by the Com- 
mittee for the Implementation of Textile Agreements as a company 
found to be illegally transshipping, closed or unable to produce records 
to verify production. In these circumstances, no additional information 
will be accepted or considered by Customs for purposes of determining 
the admissibility of such textiles or textile products. 

RAYMOND W. KELLY 
Commissioner of Customs 
Approved: August 20, 1999. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury 


Published in the Federal Register, September 2, 1999 (64 FR 48091 


(T.D. 99-69) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR AUGUST 1999 

The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): None. 
Austria schilling 
August 1, 1999 $0.077716 
August 2, 1999 ee ae 077477 
August 3, 1999 .. : ren : ze ; .077615 
August 4, 1999 : .078240 
August 5, 1999 ..... 5 eterna : ieaetess ee 078436 
August 6, 1999... = eae ; ; fetes ee .078269 
August 7, 1999 .. ‘ ek : zat : 078269 
August 8, 1999 : er ; 23 078269 
August 9, 19090): ... 0. 6 Peace hee gre acs : .077840 
August 10, 1999 yeahs Res ere fe oe 078138 
August 11, 1999 Sree pe tees var beh Phan PNET toot eco oh Stet varie etek .077469 
August 12,1999.... ae .077295 
August 13, 1999. peo ted ate eae areas 076801 
PASSER A CE oo Oe wp kale ea oon OR Cee od rae 076801 
August ; es d .076801 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 1999 (continued): 


Austria schilling (continued): 


August 16, 
August 17, 
August 18, 
August 19, 
August 20, 
August 21, 
August 22, 
August ‘ 
August 2 
August 2 
August 26 
August ‘ 

August 28, 
August 29, 
August 30, 
August 31, 


Belgium france: 


1999 
1999 
1999 
1999 . 


1999 
1999 . 


3, 1999. 
, 1999 


999 


l ee 
ROOD vias 
, 1999 

l 

] 

l 


999 
999 
999 . 
1999. 


August 1, 1999 


August ‘ 
August ¢ 


2, 1999. 
3, 1999 
August 4, 1999 . 


August 5, 1999 
9 


August 6, 


1999 


August 7, 1999 
August 8,1999...... 
August 9, 1999.... 


August 10, 
August 11, 
August 12, 
August 13, 
August 14, 
August 15, 
August 16, 
August 17, 
August 18, 
August 19, 
August 20, 
August 21, 
August 22, 
August 23, 
August 24, 
August 25, 
August 26, 
August 27, 
August 28, 
August 29, 
August 30, 
August 31, 


1999........ 


1999 


1999..... 


1999 


1999..... 


1999 .... 


LA ee 


Finland markka: 


August 1, 1999....... 


August 2, 1999 . 
August 3, 1999 


August 4, 1999 ...... 


August 5, 1999 


$0.076721 
076488 
.076343 
077346 
077426 
.077426 
.077426 
076692 
.076350 
076023 
075878 
.076016 
076016 
076016 
075907 
.076895 


0.026510 
.026428 
026475 
026688 
026755 
.026698 
.026698 
026698 
026552 
.026654 
026425 
.026366 
.026197 
.026197 
026197 
.026170 
026091 
.026041 
.026383 
.026411 
026411 
026411 
.026160 
.026044 
025932 
.025883 
.025930 
.025930 
.025930 
.025892 
.026230 


.179860 
.179305 
.179625 
.181071 
.181525 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 1999 (continued): 


nland markka (continued) 


August 6, 1999 $0.181138 
rust 7. 1999 181138 

t 8. 1999 181138 
180146 
180836 


t 9, 1999 
10, 1999 
1999 

1999 


1999 


1 


179288 
178885 
177741 
1999 177741 
7774 

77556 


77018 


1999 


1999 


l 

: ] 

|, 1999 ; ; ] 
1 


76681 
179002 
.179187 
179187 
179187 
177489 
176698 
l 17594] 
4% 175605 
ev ; diode ; ead Aah 175925 
, 1999 2 Siete hay oO ONe eed mee 175925 
| 

a 


9, 1999 
), 1999 
21, 1999 
2, 1999 
3, 1999 
4, 1999 
25, 1999 
999 


999. 


August 999. 
August 30, 1999... 
August 31, 1999 


17592: 
175672 
.177960 
France franc 
August 1, 1999 .. ee ee ee eR eee ‘ $0.163029 
August 2, 1999.... Bests eS De ae : ; .162526 
August 3, 1999..... eee oe aan es 62816 
August 4, 1999 seh tateual aegisceea ha areipaxe aaa .164127 
August 5, 1999... ees Kee 3 ; Kemetete Oey 64538 
August 6, 1999 .......... One ae eee : .164188 
August 1999 BER eee ce aaa News sans 64188 
, 1999 ; bax , ire ade ease ; ’ .164188 
, 1999. ree ote ‘ ae .163288 
August 10, oe re N eieat ode oR ere ee aoe 163913 


August 11, 1999.. alle fant tat ae .162511 
August 12,1999..... ae sarees Bie en a ROM ARPS .162145 
August 13, 1999......... share Sig ee ed ‘ .161108 
August 14,1999... eas sake ciend Seats .161108 
August 15, 1999........ Weed ere .161108 
August 16, 1999... uh er datieaeetare lator oe .160940 
August 17, Sate : .160453 
August 18,1999... a copie .160148 
August 19, - .162251 
August 20, 1S ep .162419 
August 2 ; .162419 
August 22, 199s .162419 
August 23, 1999... .160879 
August 24, { 25 .160163 
August 25, 1999.... .159477 
August 26, 1999... .159172 
August 27, 199 .159462 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 1999 (continued) 


ontinued 
1999 
1999 
1999 


1999 


hem 
scne Mm 


1999 0.546776 


545088 
546060 
550457 
551837 
550661 
550661 
550661 
547645 
545037 


1999 
1999 
1999 
L999 
1999 

999 


QQQ 


rPrPrrrrre SL 


— 


1G 
1999 
1999 


5438 


LY9Y 


>'> > 


, 1999 
l 1999 
August 15, 1999 ; ; : : 
Amst LG IGG 6 cece ee : ‘ rT Ir ences 539771 
August 17, 1999 


, 1999 


.538135 
eat cee Ba ee a .537112 
, 1999 : ; ; es ry 544168 
, 1999... Ree tr re ee er .544730 
, 1999.. wed athcs ia dhe Ge eae eaeee emietne .544730 
2, 1999 4 by or ; ae caate .544730 
1999... : oe Spiele eee 539566 
August 24,1999......... ae § : eas ate eee .537163 
August 25, 1999 Par ise re 534862 
August 26, 1999 PNG aia be aot .533840 
August 27, 1999 Lah Petras AY A arene : 534811 
August 28, 1999 erento gets eas fide .534811 
August 29, 1999 Mane er ee a rer eet. 534811 
August 30, 1999...... ; Ses eee eens 034044 
August 31, 1999 Natale: egies lve Oe sisal my ats .540998 
ece drachma: 
August 1, 1999... ae ae a .... $0.003285 
August 2, 1999 ee ee rae eats .003274 
August 3, 1999 ect int santas fae R ee ear ats .003277 
August 4, 1999 Pat Diet , Sah oe Te aa Sra te 003307 
August 5, 1999 Arte PE ee RE Te f .003310 
August 6, 1999 ae cee Bia Ce prea ie eae ae ans ea 003294 
August 7, 1999 a ; Sas 5.2 ess oh eae ae .003294 
August §, 1999 ......... ei gs tae wird eS cwratec daa ook uaa ca on eee 003294 
Aumast 9, 1998 os leans : 4 .003273 
PRUSISE VCR BION alii ae diacciele Side e on eet ee .003289 
Aneust 11,1999... 6... ae vay anes .003263 
August 1999... oh. eo ees ; .003255 
August iL. .003243 
August 1999... a .003243 
August 15, 1999..... ae .003243 
August 1999 : vie .003233 
Aneust 17, 1999). «2.6.66... .003226 
August 18, 1999 - .003219 


ar WN re 


fo) 


~] 


fpmech ph meh fh peek fk fed fet et 


CO 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 1999 (continued): 


Greece drachma (continued): 
August 19, 1999 
August 20, 1999 

, 1999 

2, 1999 

23, 1999 

24, 1999. 

1999 

August 26, 1999. 
August 27, 1999 
August 28, 1999 
August 29, 1999 
August 30, 1999 
August 31, 1999 


IAQ 


$0.003253 
003262 
.003262 
003262 
003228 
.003219 
003207 
003196 
003204 
003204 
003204 
003201 
003242 
Ireland pound 
August 1, 1999 
August 2, 1999 Bakes ‘ a 
August 3, 1999 ; ee ee ar 5 ; 1.3 
August 4, 1999 . 
August 5, 1999 
August 6, 1999 
August 7, 1999 
August 8, 1999 . 
August 9, 1999 . 
August 10, 1999 
August 11,1999... 
August 12, 1999.. 
Peon £5, Wooelcc wis co ces kes dase. Pa bare 1.341859 
PAPO Pe ee 6 ear SS ie vaiele cteaietd mie Sel oe Woe vs ‘ 1.341859 
PPAR Gia EON os 2 dspiee.c od AKG sea Oe ee BAe ; 1.341859 
AUBUBL 1G) 2099 6.0.6 Sos age ca'es Aan . = 1.340462 
August 17, 1999 ee ‘ .336399 
August 18, 1999......... i ea ae 333860 
August 19, 1999 Te See ; > 35 
August 20, 1999... 
August 21, 1999.. 
August 22, 1999.. 
August 23, 1999 
August 24, 1999 
August 25, 1999... 
August 26, 1999 .. 
August 27, 1999 
August 28, 1999 . 
August 29, 1999...... 
August 30, 1999.... 
August 31, 1999 


Italy lira: 


357858 
53668 
56080 
1.367000 
1.370428 
367508 
1.367508 
1.367508 
360016 
1.365222 
1.353541 
3 


50493 


1382 
79 


a 


~ 


mt 


9 


20N 
>< I~) ~] 
1~] 


ww Wh 





INNNNNWWAAH 


co co co WH GW WD 


August 1, 1999 ........ $0.000552 
August 2, Seas 0005: 

August 3, 1999 Ra tcte Fecha geen ie .0005E 
August 4, 1999 ee rere eek .000556 
August 5, 1999... .000557 


August 6, Bien na eae 000556 
August 7, ; 000556 
August 8, .000556 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 1999 (continued): 
Italy lira (continued) 


August 9, 1999 


$0.000553 
August 


are Pete icia we : 000555 
August 11, Sheree ocak : arora Ae kee .000551 
August 12, 000549 
August 13, 1999 .000546 
August 14, 1999 .000546 
August 15, 1999... a She iran Ch G: Sex onetas .000546 
August 16, 1999... a ACs aa te wei se aurea Rees .000545 
August 17, 1999.. eS eee oe chee ae .000544 
August 18, 1999 .. Gore, suatetae ee ag a ara otra gale ones 000543 
August 19, 1999... d ‘ eas regret a .000550 
PURUEE BU TOGO so ok en see an rk rtatemas earners .000550 
PRUNES deh BOM 6 6 ooo ecient whee .000550 
August 22, 1999 . .000550 
August 23, 1999.... Se fagousic Gene .000545 
August 24, 1999. piece lesiateees .000543 
August 25, 1999 . ates chat sparta arstete 000540 
August 26, 1999..... i : esheets! 000539 
August 27, 1999 OC RETO EOP TR Oe te 000540 
Aumont 25. 1908 «0005.2. s a, waghave ce we bea ao eater aa .000540 
August 29, 1999............. si eea rakes axa eee: .000540 
August 30, 1999 5 .000539 
August 31, 1999..... Dern geet aes er ee 000546 

Luxembourg franc: 

August 1, 1999... PR eT er oe eT re .... $0.026510 
August 2,1999....... es ie Aah oe pence .026428 
August ey estan and Oe .026475 
August 4, 1999 aK .026688 
August 5,1999........ So Ratatat Soret. .026755 
August 6, 1999... ; Sr aes .026698 
August 7, 1999..... ja .026698 
August 8, 1999 ee ere .026698 
August 9, .026552 
August 10, ne eis .026654 
August 11, 026425 
August 12, .026366 


bo 


1 & Co 


DO 


-) 


ge 


August 13, .026197 
August 14, Sarees .026197 
August 15, Be ah Bh a .026197 
August 16, ne : .026170 
August 17, caver Rieter .026091 
August 18, .026041 
August 19, ra rere ate .026383 
August 20, 1999. .026411 
August 21, 1§ ; oe .026411 
August 22, .026411 
August 23, ae .026160 
August 24, : 5 .026044 
August 25, .025932 


Z 
August 26, 1999... x eater .025883 


August 27 zi aaa .025930 
August 28, 1996 .025930 
August 29, .025930 
August 30, .025892 
PUMICE CD tect ROR Ghao 5 f526, 9 hac ara eke siara: ota ihre ecareereraiene .026230 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 1999 (continued): 
Netherlands guilder 
August 1, 1999 $0.485273 
August 2, 1999 . 
August 3, 1999 
August 4, 1999 488540 
August 5, 1999 489765 
August 6, 1999 488721 
August 7, 1999 488721 
August 8, 1999 . ; 488721 


483775 
484637 


August 9, 1999 ‘ 486044 
August 10, 1999 : 487904 
August 11, 1999 ‘ ; 483730 
August 12, 1999 : ‘ .482641 
August 13, 1999 . 479555 
August 14, 1999 479555 
August 15, 1999 ; 479555 
August 16, 1999... 479056 
August 17, 1999 ‘ ; 477604 
August 18, 1999 : ee ; : ‘ 476696 
August 19, 1999 ; ites ; ; 482958 
August 20, 1999 ; : ‘ : .483457 
August 21, 1999 . Zi ; 483457 
August 22, 1999 . ; fs ; ; 483457 
August ‘ 
August ¢ 
August : 
August ‘ 
August 27, 1999..... ‘ : ; eee ee 474654 
August 28, 1999 bet ; ts : ; .474654 
August 29, 1999... ; : : re ee 474654 
August 30, 1999... ; 5 ‘ ; 473973 
August 31, 1999 ......... afent s a : 480145 


1999.. : re ; : ‘ ; 478874 
1999 .. pae ; ; ; i : 476741 


, 1999 . : Decacistssah ss caw etereus 474699 
ap i enieeas wet : ie Baie 473792 


ee 


~1 


2 
2 
2 
2 
2: 
2 
9 
) 


ugal escudo 

August 1, 1999 , ey sie $0.005334 
August 2, 1999 : era kziaes ta pein ceeaens .005318 
August 3, 1999 ete iaiticene Bate ei crn Satan .005327 
August 4, 1999......... i Sewer ee alee crane .005370 
August 5, 1] rear eae peta ae ‘ .005384 
August 6, 1999... Mere Geecervec Pi Dee .005372 
August 7, 1999 ........ rita eevee oe .005372 
August 8, 1995 4 ae Pica < ter ; .005372 
August 9, 1999... Pee ee eee ae ee ; .005343 
August 10, 1999.......... ee 2 ; oe .005363 
August 11, Bin seaie eaters .005317 
August 12, 19¢ spines .005305 
August 13, 1999....... pees ate a .005271 
August 14, parce 4 005271 
August 15, 199 .005271 
August 16, 199° .005266 
August 17, .005250 
August 18, c .005240 
August 19, 19¢ .005309 
August 20, 199 .005314 
August 21, : Pena .005314 
August 22, .005314 
August 23, .005264 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 1999 (continued): 


Por ugal escuc do (continued) 
ia 25, 1999 
August 26, 1999 
August 27, 1999. 
August 28, 1999 
August 29, 1999 005217 
August 30, 1999 005210 


August 31, 1999 005278 


$0.005218 
005208 
005217 


f 
005217 
) 


South Korea won 
August 1, 1999 : $0.000831 
August 2, 1999 ; 000833 
August 3, 1999 000834 
August 4, 1999 : oy ; ares 000832 
August 5, 1999 . ; : .000832 
August 6, 1999 000833 
August 7, 1999 : ; 000833 
August 8, 1999 ; : .000833 
August 9, 1999 . 000834 
August 10, 1999 ; ‘ 000834 
August 11,1999...... : Berets OC 
August 1999 
August 


l 10832 
12 ; ee an aye ; ; ; 000826 
13, 1999 : : ‘ 000829 
August 14, 1999 , ; : .000829 
August 15, 1999 ; See .000829 
August 16, 1999 ; eet ree ich e 000831 
August 17, 1999 ees : ; es ; 000829 
August 18, 1999 ert ; 4 ; ; 000831 
August 19, 1999 ats ty : ; eae 000833 
August 20, 1999 endve ‘ 00083 33 
August 21, 1999... SS aes ; ; .000833 
August 22, 1999 oe an hoe aa tnd 000833 
August 23, 1999...... con ols Se etee .000835 
August 24, 1999 000834 
5, 1999 ; Res ot 000839 
6, 1999. ; : ee i ; ; . 000840 





2¢ 
August 25, 
August 2 
August 27, 1999... ; ; eee signe apart Be .000845 
August 28, 1999 : an ; ‘ aie at ; 000845 
PE RI 6 is a ob she Ss Nie Sree getele Sei ies. 000845 
August 30, 1999 .. sia avannne ae ; oy, es 4 .000844 
August 31, 1999.. Se eek ela oii s ee .000847 


Spain peseta: 
PRE EE gies hour 6 oa Reee meee ess hae $0.006427 
August 2, 1999... ae arabe rp aera ie .006407 
August 3, 1999... Bi had acres heat oe. .006419 
August 4, 1999...... : ee ota ere marae .006470 
PRR las asec dialed nak s Oo eeswlesr. Sis ap Sor, .006487 
August 6, 1999... a nas Sacsttesekcnan .006473 
August 7, 1999... acta acheter aks TARR 006473 
August 8, 1999 . APS Ae: Siar antl cai 006473 
August 9, 1999.... .006437 
August 10, 1999 .006462 
August 11, 1999......... ‘ Sear .006407 
August 12, 1999 Visnatarditaid eng ardracte catia’ .006392 
August 13, 1999 .006351 
August 14, 1999 .006351 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 1999 (continued): 


Spain peseta (continued): 
August 15, 1999 .. ers fi sib Ste ce tala’e bis aera sta, RD 
August 16, 1999.. ee eee ot Panto .006345 
August 17, 1999 gone Bis eae ea .006326 
PUMPS TOMO ok o's sees uae sine Bese S eA oe .006314 
August 19, 1999 Se ares ah tak ieee wre 8G is ah ; .006397 
August 999 st re cous are .006403 
August 21, 1999 ...... ete ak a .006403 
August ‘ 999... ches Sis ieee as .006403 
August ‘ 999 pk tener iste Renee 4 Baie ere br .006342 
AUBOGE 2S, L98O . o.eic acs scass : akan S74 .006314 
August 25, 1999... - Cu ieee ens eet .006287 
August 26, 1999 . eer Asie erate Sta ates Poiak .006275 
August ¢ ae Eleracsi a) at hthva ates igia eck epaeuar ee io tameaeaa als .006287 
PRG Oe i koh cones whee ae porta .006287 
August ‘ 999 Seisiuyeirare es bya S Ba Siders Saeed Me .006287 
August 30, 1999 phe Sot PR AAS be Sreueety Aiea allo .006278 
BUpast St, W99S os i. as oes sie .006359 


NONNNNN LK 
SNOOP WN F< 


bo 


i) 
oo 





wb 
a 
> © 


Taiwan N.T. dollar: 


[PERO a kGvela%s 0/0 og ; Sroternn ts $0.031017 
, Aveo ; eklange ewan came .030941 
0 re Reina erate eb Sanh ores .031066 


) 
3 

1999 .. nea atte sie shid Peace .031008 
D, 1909... Shs Sielletaioses Rens FA see .031153 
5 


August 1 
August 2 
August < 

August 4, 
August 5 
August 6, 1999 ah Me aerate tee .031056 
August 7,1999......... Stacia gis pias dah ahete i .031056 
August 8, 1999 eres .031056 
PRS OIE 55 os es ais esc es ie savers a .031056 
August 10, 1999..... rec OE ATR aoe .031056 
August 11,1999...... Hanes .031056 
August 12, 1999. .031027 
August 13, 1999...... .031056 
August 14, 1999 Pits ah eee oars .031056 
August 15, .031056 
August 16, Bailar .031153 
August 17, 199 He .031201 
August 18, 199 031221 
August 19, 031230 
August 20, 5 031221 
August 21, 031221 
August 22, 031221 
August 23, .031270 
August 24, 19% .031270 
August 25, .031299 
August 26, 1995 .031299 
August 27, : .031348 
August 28, 195 .031348 
August 29, 195 .031348 
August 30, 1¢ .031348 
August 31, .031348 


Dated: September 1, 1999. 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 
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(T.D. 99-70) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR AUGUST 1999 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 99-54 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): None. 


Australia dollar: 


August 26, 1999.... Seer een wr dilopnse Soars; olacml gd wagere lea ea | nan 
August 27,1999..... see Ile Aaa. Eee ees ae 632000 
August 28, 1999... xen ye eas pate ae es 632000 
IRONED 20 ROI 5 ain 65s 5 id ales bin aim is ey Sacre .632000 
August 30, 1999 3 wes 632000 


Brazil real: 


August 
August 
August 
August 
August 
August 
August 
August 
August 
August 
August 4 
August ¢ 
August ‘ 
August ‘ 
August 
August ‘ 
August 4 
August ‘ .515464 
August 2 : gist ors, getin ara oars .0 15464 
August 29, ; 515464 
August 30, 1999 set ce .513347 
August 31, 1999..... e ee 519481 


PROM iy ko ec etek . .. $0.531208 
NN ace ocak a! ahd ce tg Neeley tere aah Mae em ras 034474 
1999 .... ‘ = adteeten cre aiewt 5939665 
1999 ‘ .034188 
jo aa s efeguoisMexe tity 6'a-aible. oho mies .934188 
, 1999 a ated arate .534188 
, 1999 eae nee RA .030504 
Be MUMURMR eye b o/h Sip ores tia bho dirs avy ete a eae 929942 
, 1999... bssfms oye as .028541 
SRNR sors opaiatouu as Rian eo 58 a ee .020833 
REM a cis'a a's Sata sias'ers-s .001882 
, 1999 ; ere ha ter nad .501882 
501882 
537057 
025624 
.516529 
.523560 


NNR ERP ER RR ee 
KH SOODIAMPON YS 


or CO ho 


bo bho Nw bw WD bo 
Dd 


SS 
oo 


Denmark krone: 
PRUE Ch LOO a iced sl vipa 0 sie a trtlareleioes .... $0.145075 
Japan yen: 


August 1, $0.008718 
August 2, : .008733 
August 4, 19$ .008757 
August 5, Bsa accede .008773 
August 6, .008726 
August 7, 19§ .008726 
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FOREIGN CURRENCIES—Variances from quarterly rates for August 1999 
(continued): 


Japan yen (continued) 


August 8, 1999 $0.008726 
August 10, 1999 ; ; ; reste 008738 
August 16, 1999 .008709 
Au , 1999 


\ugU 


st 008758 
August L992 ‘ lcs celaabiars’ ® ; : 3 008905 
August 19, 1999 res ; : 23 : .008998 
August 20, 1999 : 008973 
August 21, 1999 SE etre 008973 
August 22, 1999 ‘ . 008973 
August 23, 1999 ; ; sepers : 008950 
August 24, 1999. cesta ‘ 008966 
August 25, 1999 Res ps .008994 
August 26, 1999 man : ; ; .008942 
August 27, 1999... ; ‘ : .008954 
August 28, 1999 : Se hance 008954 
August 29, 1999 : ; ; : ; .008954 
August 30, 1999 ; ee an eeatine ; .008998 
August 31,1999... etc Rn ie 009149 

Switzerland franc 
August 4, 1999..... a eeakaa ce Pe rary te Sia i $0.672857 
August 5, 1999 : sect ‘ 675447 
August 6, 1999... ; ae : ai : . .672812 
August 7, 1999 git dene tsa d ame ALTE ee anaes beset .672812 
August 8, 1999..... ; G aveaeeein Ri Bin ts ; Se .672812 
August 10, 1999..... a5 Sie eae RRA Seco Pera re ate naka ns 671366 


Dated: September 1, 1999. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 1, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO CLASSIFICATION OF MINERAL LABORATORY 
TEST BAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of classification ruling letter and treat- 
ment relating to the classification of mineral laboratory test bags. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs is revoking 
aruling letter pertaining to the tariff classification of mineral laborato- 
ry test bags and any treatment previously accorded by Customs to sub- 
stantially identical transactions. Notice of the proposed revocation was 
published in the CUSTOMS BULLETIN of July 28, 1999, Vol. 33, No. 29/30. 
No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 15, 1999. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tile Branch, (202) 927-2379. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 


53 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended, (19 U.S.C. § 1484) the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

In New York Ruling Letter (NY) A82032 dated April 17, 1996, Cus- 
toms classified mineral laboratory test bags under subheading 
6307.90.9989 of the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). Since the issuance of that ruling, Customs has 
had a chance to review the classification of this merchandise and has de- 
termined that the classification is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY A82032, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 962003 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

As stated in the proposed notice, this revocation action will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
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ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
this final decision. 


Dated: August 31, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, August 31, 1999. 
CLA-2 RR:TC:TE RH 962003 
Category: Classification 
Tariff No. 6305.20.0000, 6305.39.0000, 
6305.33.0010, and 6305.33.0020 
Mr. Mark F. Lewis 
LEGEND, INC 
125 Manuel Street 
Reno, NV 89502-1118 


Re: Revocation of NY A82032; classification of mineral lab test bags; heading 6305; head- 
ing 6307; other made up articles; sacks and bags. 

DEAR Mr. Lewis 

On April 17, 1996, Customs issued New York Ruling Letter (NY) A82032 to you concern- 
ing the classification of mineral lab test bags from China, Korea, Canada and Indonesia. In 
that ruling, Customs classified all of the bags under subheading 6307.90.9989 of the Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), as other made up tex- 
tile articles. 

We have determined that the bags in NY A82032 were not properly classified, and their 
correct classification is set forth below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY A82032 was published onJuly 28, 1999, in the CUSTOMs BUL- 
LETIN, Volume 33, Number 29/30. 


Facts: 
In NY A82032 the bags are described as follows: 


1. The samples marked C-1 style are made of cotton woven fabric and measures [sic] 
4.5”x6",10"x17",6.5" x10" and12” x24”. The bags haveadrawstring at the topand 
an identification tag is attached onto the side for record use. 

2. Article numbers 01555, 01565, 01575, and 01578, are constructed of polypropy- 
lene spunbonded nonwoven fabric. The bags are in various sizes ranging from 10” x 
17” to 17" x 28” with either a drawstring at the top or a textile woven strap attached 
onto the side for closure. Also attached is a record tag. 

3. Six bags with no identification numbers are made of polyester nonwoven fabric. 
The bags are in various sizes ranging from 7” x 12.5” to 14” x 28”, also with draw- 
strings at the top and record tags. 

4. Tubular shaped bags made of polypropylene woven strips. The strips meet the di- 
mensional requirements for man-made fiber strips contained in Section XI, Legal 
Note 1 (g) ofthe Harmonized Tariff Schedule of the United States (HTS). The bags are 
open at one end and measures [sic] 14” x 28”, 23” x 38” and 24” x 40”. 
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Tssue: 


Whether the mineral lab bags are classifiable under heading 6307, HTSUSA, as other 
made up articles, or under subheading 6305, HTSUSA, as sacks and bags ofa kind used for 
the packing of goods? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. 

Heading 6305, HTSUSA, provides for sacks and bags, of a kind used for the packing of 
goods. The Explanatory Notestothe Harmonized Commodity Description and Coding Sys- 
tem (EN), although not legally binding, are the official interpretation of the tariff at the 
international level. 

The EN to heading 6305 state in pertinent part: 

This heading covers textile sacks and bags of a kind normally used for the packing of 
goods for transport, storage or sale. 
These articles, which vary in size and shape, include in particular flexibleintermediate 
bulk containers, coal, grain, flour, potato, coffee or similar sacks, mail bags, and small 
bags of the kind used for sending samples of merchandise by post. The heading also 
includes such articles as tea sachets. 

In Headquarters Ruling Letter (HQ) 958078 dated December 12, 1995, we held that bags 
used to transport experimental seeds from experimental plots to research facilities and 
which were discarded after the seeds were evaluated were properly classifiable under head- 
ing 6305. Like the bags in HQ 958078, the mineral lab bags in question are used to collect 
and transport samples to a research facility for analysis. The use of the mineral bags falls 
within the function described in the EN to heading 6305 for sacks and bags—for the pack- 
ing of goods for transport, storage or sale. Moreover, in our opinion minerals constitute 
“goods” for the purposes of heading 6305. Accordingly, the mineral lab bags are classifiable 
under that heading 


Holding: 


NY A82032 is hereby revoked. Style C-1 is classifiable under subheading 6305.20.0000, 
HTSUSA, which provides for “Sacks and bags, of a kind used for the packing of goods: Of 
cotton. They are dutiable at the general column one rate of 6.6 percent ad valorem and the 
textile category is 369. 

The articles described in paragraphs two and three under the FACTS portion of this rul- 
ing are classifiable under subheading 6305.39.0000, HTSUSA, which provides for “Sacks 
and bags, of akind used for the packing of goods: Of man-made materials: Other.” They are 
dutiable at the general column one rate of 9 percent ad valorem and the textile category is 
669. 

The bags made of polypropylene woven strips are classifiable, depending on their weight, 
under subheading 6305.33.0010, HTSUSA, which provides for “Sacks and bags, of a kind 
used for the packing of goods: Of man-made textile materials: Other, of polyethylene or 
polypropylene strip or the like: Weighing one kg or more’; or, ifthe bags weigh less than one 
kilogram, they are classifiable under subheading 6305.33.0020, HTSUSA, which provides 
for “Sacks and bags, ofa kind used for the packing of goods: Of man-made textile materials: 
Other, of polyethylene or polypropylene strip or the like: Other.” Goods of these subhead- 
ings are also dutiable at the general column one rate of 9 percent ad valorem and the textile 
category is 669. 

Additionally, please note that although some of the bags will be imported from Canada, as 
NY A82032 did not address issues under the North American Free Trade Agreement 
(NAFTA), we will not do so here. 

The designated textile and apparel categories may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available we 
suggest that the importer check, close to the time of shipment, the Status Report on cur- 
rent Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service 
which is updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, the importer should contact 





U.S. CUSTOMS SERVICE 


the local Customs office prior to importation of this merchandise to detern 
status of any import restraints or requirements. 
NY A82032 dated April 17, 1996, is hereby revoked. In accordance with 19 U.S.C. 1625(c) 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN 
MARVIN AMERNICK 
for John Durant, Director 
Commercial Rulings Division 
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